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ABOUT THE JOURNAL 

KDU International Journal of Criminal Justice (KDUIJCJ) is a 

multidisciplinary, biannual, peer-reviewed research journal of the Faculty of 

Criminal Justice, General Sir John Kotelawala Defence University in Sri Lanka 

that seeks to publish high-quality research papers presenting system-wide 

trends and problems in crime, society, science, law, and justice throughout the 

world. The journal has an international focus and does not restrict itself to any 

regional or local jurisdiction. This journal is an open access international 

journal, with no payment or subscription involved. The authors are free to 

submit/publish their papers and readers are free to access the e-version of 

the journal. 

 

KDUIJCJ invites unpublished research papers based on empirical research, 

theoretical analysis and debates, and policy analysis and critiques on the 

contemporary issues which include but are not limited to the areas of 

criminology, penology, victimology, the criminal justice system, forensic 

science, policing, juvenile justice, gender justice, conflict resolution, security 

studies, management, and international relations and politics. It provides a 

forum for both young and senior scientists in the discipline of criminal justice 

to share their latest research findings for policymaking concerning crime, 

society, science, law, and justice through innovative and advanced 

methodologies. 
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AIM AND THE SCOPE OF THE JOURNAL 

KDU International Journal of Criminal Justice provides a comparative and 

international overview of crime, society, science, law, and justice from a cross-

cultural perspective. As a peer-reviewed journal, the journal encourages the 

submission of original research studies, research/case notes, reviews, and 

commentaries that focus on broadly defined criminal justice-related topics in 

international, regional, and/or comparative contexts. Articles may focus on a 

single country or compare comparative issues affecting two or more countries 

and issues affecting globally. Manuscripts may also emphasize historical topics. 

The journal provides a forum for any academic or professional who would 

focus on the various perspectives on the discipline of criminal justice and share 

their current research findings relating to the issues of criminal justice. 

Since, the purpose of KDUIJCJ is to provide a forum for the dissemination of 

new ideas, new information, and the application of new methods to the 

problems and functions of the criminal justice system, the journal emphasizes 

innovation and creative thought of the highest quality. 
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UNSOLVED HOMICIDES: OPERATION PERSIST, AN 

EXAMPLE OF VICTIM-SURVIVOR CENTRED POLICING? 

Michael O’Connell AM 

Consultant Victimologist 

University of Adelaide, Australia 

 

 

ABSTRACT 

In 2015, the South Australia Police Major Crime Investigation Branch 

launched Operation Persist, involving renewed scrutiny of unsolved homicide 

cases in South Australia. An integral part of the operation is the provision of 

victim services to the families and friends of unsolved homicide victims 

through contact with specialist Victim Contact Officers and experienced 

detectives.  As some of the unsolved homicides date back to the 1960s, some of 

the co-victims were not afforded the level of victim support that is expected 

today. The police consider Operation Persist an example of victim-centred 

policing. When the police made their first communication about Operation 

Persist with co-victims, they completed a questionnaire. The questionnaire 

covered the co-victim’s attitude towards the operation, whether the 

communication caused the co-victim to become anxious, and whether the co-

victim expressed any concern. It was also used to record whether co-victims 

approved information about their loved ones in five strategies: a police-led 

media strategy; playing cards for distribution in prisons; police publications; 

on reward posters; and in the general media. Depersonalised data was 

obtained from eight-five questionnaires. The data was collated and analysed. 

This article reports on the findings, which show, among other things, that  
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most co-victims were supportive of the police operation. Most co-victims were 

positive, and one of the common concerns was concern about the effects on 

other family members. Although the findings favour the police claim that the 

operation is victim-centred, it is yet to be discovered whether co-victims’ 

support and positive attitudes will wane over time, especially if their 

expectations are not met. Despite the shortcomings in the study, the findings 

add to understandings about co-victims need to be kept informed and desire 

for killers to be held accountable. 

Key words: Police, Homicide, Victim, Co-victim, Grief, Victim-Centred 

Policing 

1.0. INTRODUCTION 

Police officers play a vital role in relation to victims of crime. They are often 

the first person with whom the victim has contact after a criminal incident. 

How the victim is treated then but also throughout the investigation can 

significantly affect how well the victim copes with the impact of the crime. 

It is crucial that police give victims accurate information about their rights 

and how to invoke their rights. It is important that victims are not misled, 

and their expectations unnecessarily raised. Since the 1980s, the South 

Australia Police has given more attention to the suffering many victims of 

crime experience. Police services to victims include an appropriate 

telephone response to victims when they report crimes, psychological first 

aid, information about victim assistance programmes, specialist victim 

contact officers, and follow-up procedures. 

Regarding homicide, explaining the death of a loved one is one of the most 

difficult tasks the police face. This is the first step in preparing the victim 

for possible investigative outcomes and case proceedings. The South 

Australia Police Major Crime Investigations Branch has considerable  
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contact with immediate family and close relatives bereaved by homicide, 

and specialist victim contact officers, work alongside detectives to support 

these people throughout the investigation, even if that investigation takes 

many years. In 2014, these police introduced Operation Persist that focuses 

on solving historic ‘unsolved’ homicides dating back to 1960. Since then, 

over one hundred unsolved South Australia homicide cases have come 

under renewed scrutiny by experienced police investigators. 

A victim-survivor-centred approach is central to Operation Persist. When 

establishing the operation, the police considered both how the operation 

might affect the next-of-kin of homicide victims and how the police should 

deliver information about the operation. The police were keen to protect 

next-of-kins’ psychological safety and respect the wishes of these people in 

determining what actions are taken, and how. This article begins with a 

review of literature on the experiences of families bereaved by homicide. 

Next it describes the elements of Operation Persist and reports on next-of-

kins’ reactions to the operation.  

The police collected information on next-of-kins’ reactions when they first 

met these people to explain the operation and attain their views. Among 

these next-of-kin were people who had faced years of anguish over the fact 

that their loved one was killed, and the killer got away with it. The findings 

show that police taking a victim centred approach stirs positive reactions 

among most next-of-kin, even after the absence of police contact for many 

years. 
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1.1. HOMICIDE DEFINED 

There are various definitions of homicide. The US National Organisation for 

Victim Assistance (1985) defines it as “the reckless or intentional taking of 

a human life by another individual”. The online Britannica dictionary 

(2022) states, homicide is a general term that may refer to criminal and 

non-criminal “killing of one human being by another”. Across Australia, 

each state and territory define homicide differently in law, and each 

jurisdiction also defines degree, culpability, and intent in separate ways. 

For national criminal statistical collection, however, by agreement among 

the jurisdictions, the term homicide refers to “the unlawful killing of a 

person; a homicide incident is an event in which one or more persons are 

killed in the same place and at the same time” (Bryant & Bricknell 2017, 

p.iv). As this article is about homicides in South Australia, it is appropriate 

to explain how that state’s law defines homicide. 

Homicide covers two forms of unlawful killing: murder and manslaughter. 

Murder is not defined in Section 11 of the Criminal Law Consolidation Act 

1935 (SA), although that section prescribes the penalty for murder is 

mandatory life imprisonment. The definition of murder is found in the 

‘common law’ that South Australia inherited on colonisation by the British. 

Murder is the unlawful killing of a person and the killer intended to kill that 

person or cause him or her grievous bodily harm; or the killer was reckless 

as to causing death or causing grievous bodily harm. Manslaughter is the 

unlawful killing of a person, however, the killer neither intended to cause 

that person’s death, did not intend to cause him or her grievous bodily 

harm, nor was the killer reckless as to whether death or grievous bodily 

harm would occur. The question whether a killer is guilty of murder or 

manslaughter is often left to the jury. This article is about unsolved  
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homicides, so the distinction between murder and manslaughter need not 

be tackled. 

1.2. VICTIM OF HOMICIDE DEFINED 

There have been many explorations to determine who is the victim of 

crime (O’Connell 1992, 2004). The United Nations Declaration of Basic 

Principles of Justice for Victims of Crime and Abuse of Power (1985) 

defines a victim of crime as “persons who, individually or collectively, have 

suffered harm through … [a] violation of criminal law”; and, where 

appropriate, include, “the immediate family or dependants of the direct 

victim” [as well as] persons who have suffered harm in intervening to 

assist victims or to prevent victimization”. Consistent, the victimologist, 

Weir (1990) defined a victim as “a person who suffers some deprivation, 

loss, injury or stress through circumstances for which that person is not 

entirely responsible”. Hence, in law and in victimological discourse, the 

bereaved, surviving family members are also victims of homicide, and 

therefore have a right to be kept informed about the police investigation, 

and a right to know the outcome of an investigation, as well as entitled to 

be protected from unnecessary intrusions on their privacy. In this article, 

these victims will for clarity be referred to as a ‘co-victim’. 

1.3. ON BECOMING A CO-VICTIM OF HOMICIDE 

Grief is a natural response to the death of a loved one (McKissock & 

McKissock 1991). The loss triggers feelings of sorrow and heartache. 

Grieving is the process of emotional and life adjustment that the bereaved 

go through. On becoming a co-victim of homicide, people suffer an initial 

phase of shock and confusion, and some have an inability to accept that 

their loved one is dead (Victim Support 2006; Burgess 1975). Often, these  
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co-victims encounter difficulty comprehending the homicide. Though there 

are common feelings, such as a deep sorrow and loss, other feelings vary 

from one victim to another. Many co-victims, however, experience feelings 

of hopelessness and helplessness, as well as a sense of turmoil. The trauma 

of the homicide can also affect their personal relationships, work and social 

life, physical and emotional well-being. Even years on, some victims still 

suffer the effects, for instance, high levels of distress, and unresolved grief 

can cause further issues (Kaltman & Bonanno, 2003; Rynearson, 1995). For 

example, victims with unresolved grief are at risk of developing post-

traumatic stress disorder. 

Co-victims of homicide experience a more complicated “grief and loss” 

process than people bereaved by other means (Kaltman & Bonanno, 2003; 

Kilpatrick, Amick & Resnick 1990). Malone (2007, p.284) explains the ‘grief 

experience’ differs “significantly in duration, intensity, and complexity—

partly due to the traumatic nature of the death and partly due to the need 

to suppress grief reactions in order to deal with complex practical, legal 

and financial matters during the months after the death.”  

1.4. CO-VICTIMS’ EXPERIENCES WITH THE POLICE 

The transitional events model suggests that people’s adjustment following 

a stressful event such as an unexpected, sudden death is influenced by a 

cascade of stressful events that occur after the death (Felner, Terre & 

Rowlison 1988). This model proposes an interplay between an individual’s 

experiences following the death (for example, financial difficulties), the 

individual’s protective resources (for example, coping skills) and the 

interaction between these and external factors, such as dealings with the 

police, other facets of the criminal justice system, and the coronial system. 
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Co-victims of homicide find themselves catapulted into a daunting, 

unknown, legalistic world. The way the police respond to this is “a delicate 

balancing act”. It is widely accepted that they should prioritise 

apprehending the offender, yet victims frequently have broader 

expectations of the police. Moreover, many factors mediate or moderate 

victims’ experiences with the police. 

Some victims may also feel victimised by the police. The attitude of the 

police, for instance, lack of compassion and victim blaming, and/or the 

process in which police notify the co-victims can amplify the distress 

(O’Connell & Hayes 2019; Rosenbaum 1987). Believing that the police has 

not give them accurate information about what happened to their loved 

one can cause anger. Conversely, some co-victims find the police helpful 

and, at least initially, informative, and this can alleviate distress. Several 

studies (O’Connell & Nitschke, 2000; Sprang, McNeil & Wright, 1989; 

Magee, 1983) have identified other causes of distress to victims of 

homicide. These include waiting for the police to apprehend the killer and 

the police’s failure to keep them informed. Where a loved one’s body is not 

found, and the killer refuses to disclose the whereabouts, co-victims’ desire 

for revenge as well as their anger increases in intensity and the grieving 

process is prolonged.  

Victim-police relations might become difficult where the police perceive 

indirect victims, such as co-victims, as suspects. Although this article is 

about a police operation, it is important to acknowledge that it is not just 

the co-victims’ experiences with the police that can be the cause of 

secondary victimisation. Many co-victims “leave the criminal justice system 

feeling marginalized and revictimized” (Englebrecht, Mason & Adams, 

2014, see also Reed & Blackwell, 2006). 
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1.5. VICTIM-CENTRIC POLICING 

Police services across Australia have adopted a victim-centred approach to 

policing. Common among these police services is a commitment to 

reducing victimisation, improving services for those in need of assistance 

and fostering confidence and trust. The underlying tenet of this approach is 

that victims and those in need of assistance are central to policing. Central 

elements of victim-centric policing are in compliance with human rights 

obligations, which include the rights of victims of crime; respectful deliver 

of effective police services that are responsive to victims’ needs; active 

referral to relevant non-police support services; provision of timely and 

honest information about the investigation and criminal justice process; 

and employment of procedures and practices to prevent secondary 

victimisation (Clark, 2003). The implementation of victim-centric policing 

has required a rethinking of police organisational structures and processes, 

including training and education, which the South Australia Police 

commenced in the 1980s (O’Connell, 2009). 

1.6. SOUTH AUSTRALIA POLICE AND VICTIMS OF CRIME 

In 1981, the South Australia Police conceded that the old ways of dealing 

with victims of crime and meeting their needs was no longer justified 

(Murray, 1982). They pointed to a willingness to change but also that their 

resources were inadequate to cater for all the needs of victims. The police 

recommended a joint approach involving other government department 

and community organisations, such as the Victim Support Service (which 

victims established in 1979). The joint approach, however, did not mitigate 

the police taking on a greater responsibility in providing information to 

victims. Illustrative, the police collaborated with the Legal Services 

Commission and the Victim Support Service and designed two pamphlets  
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for operational police to give victims who reported crimes. One pamphlet 

carried pre-crime, preventive information and the other outlined the 

options open to victims, and the services available to help them deal with 

the effects of crime.  

In 1987, the South Australia Police were the first government department 

in South Australia to fully adopt the Declaration of Victims’ Rights, which 

the Government had promulgated in 1985 (O’Connell ,2009). The police 

established a Victims of Crime Branch to drive structural and cultural 

changes. By 1989, the police had within their ranks a Victim Impact 

Statement Co-ordinator and specialist Police Victim Contact Officers. As 

well, the police had introduced the practice of giving victims who reported 

crime an information leaflet that the Attorney-General’s Department 

produced. The leaflet gave victims information on their rights, role and 

responsibilities in the criminal justice system, and information about 

support services. It also provided the police with a page on which to record 

the Crime Report Number and a police telephone number to assist a victim 

who invoked his or her right to information about the progress of the 

investigation. 

For two specialist sections of the police – the Major Crime Investigations 

Branch and the Sexual Assault Unit – staying connected with victims and 

giving them support throughout the investigation had become common 

practice (Soloff, 1988). Furthermore, training relating to victims’ needs and 

their rights, was integrated into the cadet course, non-commissioned 

officers training and the Commission Officers course. The basic psychology 

course gave police information on how to deal respectfully with victims, 

how to compassionately deliver a death message, and how to respond to 

the needs of victims of domestic violence and sexual violence. Other in- 
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service courses, such as Detective Training, were revised and information 

on dealing with victims added. 

Many of these initiatives have remained in place or been altered in ways 

intended to improve police responses to victims (O’Connell, 2009). For 

example, there are more Police Contact Officers, including a dedicated 

officer in the Major Crime Investigations Branch, and police seeking 

promotion to the rank of sergeant or above must complete an Advanced 

Diploma in Policing, which incorporates a 15-week unit on Victimology. 

1.7. SOUTH AUSTRALIA POLICE RESPOND TO UNSOLVED 

HOMICIDES 

Understanding the most common expectations and needs of homicide on 

victims, and assessing resource availability and utilisation to address these, 

can assist in developing meaningful interventions to help victims better 

cope after a homicide has occurred (Mastrocinque, Metzger, Madeira, Lang, 

Pruss, Navratil, & Cerulli, 2014). In 2015, the officer in charge of the South 

Australia Police Major Crime Investigations Branch launched a police 

operation focused on solving historic ‘unsolved’ homicides dating back to 

1960. He announced a range of tactics to progress these cases.  

Operation persist tactics have included the full case reviews of unsolved 

murders, rewards offered in connection with those – both for a conviction, 

but also, for the recovery of remains where a body has not been located – a 

strategic media campaign and the identification of new forensic 

opportunities. For example, during their review of unsolved homicide, the 

police identified 169 people previously convicted in South Australia of 

homicide dating back to the 1960s who were not currently recorded on the 

DNA database. Hence, the police commenced a programme to obtain DNA  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

11 

 

and/or fingerprints from those persons to cross-check with evidence taken 

from other crime scenes, which by January 2019 resulted in the capture of 

material from fifty-four homicide offenders living in South Australia, and 

identified fifty-three offenders as living interstate, with the remaining 

sixty-two either dead or living overseas. 

The strategies also included the distribution of playing cards with 

photographs of the deceased on them and the installation of an electronic 

billboard at the Adelaide Railway Station, which is a transport and 

shopping hub (see Table 1). Five of these tactics directly affected surviving 

victims, so the police consulted the Commissioner for Victims’ Rights. 

To ascertain victims’ views on the operation and specific tactics, the police 

(with input from the Commissioner for Victims’ Rights) designed a 

questionnaire. The questionnaire, they approved required police to record 

their observations but also victims’ reactions to the operation and to ask 

victims which of the specific tactics that affected them. 

Table 1 – Strategies integral to Operation Persist 

Full case reviews of unsolved murders 

Rewards offered for information leading to a conviction and/or the recovery 

of the deceased person’s remains. 

A strategic media campaign, including a televised commercial featuring co-

victims 

Identification of new forensic opportunities 

Packs of playing cards with each card featuring a photograph of the deceased 

victim and information about the reward offered distributed to prisoners in 

jails 

Information screens erected at correctional services premises 
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Electronic billboard erected at the Adelaide Railway Station, which is a 

central transport hub 

A ‘hotline’ staffed by ‘Crime Stopper’ police 

Publication of a pamphlet for co-victims and others affected by the police 

operation 

 

2.0. OBJECTIVE 

To find out if co-victims supported Operation Persist by examining their 

attitudes towards the operation, their support for or opposition to five 

police strategies, and their concerns about the operation, if any.  

3.0. METHODOLOGY 

The police identified 111 unsolved cases (which relate to 124 victims) for 

scrutiny. Of these, the police attempted to contact the next-of-kin in eighty-

seven cases. The questionnaire for eight-five cases, which is 77.5% of the 

unsolved homicide cases. The police completed the questionnaire at the 

time they contacted the next-of-kin who the police identified in the 

questionnaire as a ‘co-victim’. Co-victims could read the questionnaire, and 

at least one co-victim did so. The questionnaires were completed in the co-

victim’s presence. All co-victims were familiar with the police taking notes 

because all had prior dealings with police, though not necessarily the same 

officer as that who contacted them about Operation Persist. 

The police were cognizant that their contact with co-victims might cause 

distress. The police officers who attended were experienced, and the 

specialist Victim Contact Officers had additional training on ‘victim 

awareness’. Both Victim Contact Officer and detectives had developed 

personal relationships with many of the co-victims. The police documented 

the date of the last known police contact with the co-victim or other family 

member.  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

13 

 

A Police Victim Contact Officer alone contacted thirty-eight of the co-

victims; and a Police Victim Contact Officer accompanied by a Detective 

contacted fifteen of the co-victims. A detective alone contacted twenty-six 

of the co-victims. No police officer was identified with the other six cases, 

but of these for two cases the police were unable to find a co-victim, and in 

two cases the co-victim requested the police to have no contact. 

The police did contact a next-of-kin for one other case, but that person was 

adamant that they did not want anything to do with the operation and 

refused the police permission to refer to their loved one in any of the 

tactics. The police completed the questionnaire at the time they contacted 

the next-of-kin who the police identified in the questionnaire as a ‘co-

victim’. 

To avoid unnecessary intrusion on victims’ and co-victims’ privacy, the 

questionnaires were depersonalised, so neither the victim, the co-victim 

nor the incident were identifiable. The data taken from the depersonalised 

eighty-five completed questionnaires was collated in a spreadsheet before 

being analysed. It was not possible to re-attribute the date to any 

individual case. 

Table 1 shows the relationship between the deceased victim and the co-

victim (i.e., next-of-kin). In some cases, when the police contacted the co-

victim, another family member was present. For example, a mother and 

brother, and a son and daughter, were present. A co-victim was not 

identified in three cases, but a questionnaire was completed. Hence, there 

is a difference between the total number of questionnaires (n=85) and the 

number of entries with relation to co-victims (n=96). Notwithstanding the 

difference, the police recorded only one answer per contact. 
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Of the cases where the relationship is stated, thirty of the next-of-kin were 

male, and forty-six were female. Nearly all co-victims (n=71) were the 

deceased persons’ close family members. 

Table 2 - Relationship of co-victim to deceased victim 

  

Mother 24 

Brother 16 

Sister 12 

Father 10 

Son 7 

Daughter 4 

Wife 3 

Ex-Partner 2 

Step Grandson 1 

De facto 1 

Husband 1 

Sister-in-law 1 

Aunt 1 

Nephew 1 

Niece 1 

Unable to locate 
NOK 

2 

No known NOK 1 

Not stated 2 

No contact requested 2 

 

3.1. ANALYSIS OF THE CO-VICTIMS’ RESPONSES TO THE 

QUESTIONNAIRE 

After the police explained the purpose of the police operation and outlined 

some of the strategies, the police officer contacting the co-victim recorded 

the co-victim’s attitude towards the operation. About sixty percent of co-

victims (n=50) were very supportive or supportive of the police operation.  
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Twelve of these co-victims used terms such as excellent, very happy, and 

very good, whereas thirty-eight used terms such as happy, good, positive, 

and supportive (see Table XX). 

Three of the supportive co-victims hoped that their case coming under 

renewed scrutiny by experienced investigators might lead to it “finally” (as 

one victim said) being solved, and one co-victim, although ‘happy’ with the 

police operation, did not want further communication until the case was 

solved. Eleven co-victims expressed feelings that can be described as 

neutral or realistic. Four co-victims responded in ways that indicated 

mixed feelings. Only three co-victims had a negative attitude towards the 

police operation, and one of these was recorded as ‘hostile’. 

Of the victims who were very supportive or supportive (n=50), twenty-four 

were contacted by a Police Victim Contact Officer, nineteen were contacted 

by a detective, and seven were contacted by a detective accompanied by a 

Victim Contact Officer. Conversely, of the victims who expressed mixed 

feelings or were not supportive of the operation (n=7), a Police Victim 

Contact Officer contacted five of them, a detective contacted one, and a 

detective accompanied by a Victim Contact Officer contacted one. A chi-

square test of independence was performed to examine the relation 

between the police officer status (i.e., a Victim Contact Officer or a 

Detective) and whether the co-victim was supportive or not supportive of 

Operation Persist. 

To determine whether the status of the officer contacting the co-victim 

affected the co-victim’s support for the operation two statistical tests were 

used. The contingency table below (see Table XX) shows the data to 

calculate the chi-square statistic 0.0242, and the p-value.876347; hence,  
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the relationship between the status of the police officer and co-victim’s 

attitude towards the operation is not significant at p < .05. The same ‘not 

significant’ result was attained using the Fisher Exact Test (Fisher exact 

test statistic value was 1, so the result is not significant at p < .05). Other 

factors therefore likely influenced the co-victim’s attitude towards the 

operation, such as their expectation that the mystery surrounding the 

death of a loved one might be solved, or the co-victim’s perception of the 

integrity of the police, rather than the officer who contacted them (for 

example, a co-victim believed the case was unsolved because of a police 

cover-up) or the co-victim worried about the effects on other family 

members. 

Table 3 – Contingency table – Status of Police Officer & Co-victim Support 

for Operation Persist 

 Supportive Not Supportive Marginal Row 
Totals 

Victim Contact 
Officer 

24 (24.24) [0] 7 (6.76) [0.01] 31 

Detective 19 (18.76) [0] 5 (5.24) [0.01] 24 
Marginal 

Column Totals 
 
43 

 
12 

 
55 

 

One of the factors considered was the length of the period between the last 

contact the co-victim had with the police prior to the operation and the 

contact to introduce the operation. Two cases where a Police Victim 

Contact Officer contacted the respective co-victim and the last known date 

of contact prior to the operation was unknown have starkly different co-

victim attitude. In one case, the co-victim was “very happy” and supported 

the operation, where as another case, the co- victim was hostile and did not 

support the operation. Regarding the latter case, the Victim Contact Officer  
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noted that the hostile co-victim worried that the operation might reveal 

detail about the deceased and the circumstances of their death that were 

not known to at least one other family member. The data set was 

inadequate to do more than make this observation but given other studies 

have shown a correlation between victim satisfaction and the victim being 

kept informed, this issue warrants further attention. 

Although fifty (58.8%) co-victims (where an answer was recorded) did not 

express any concern about the police operation, eight (9.4%) co-victims 

told the police that being contacted about Operation Persist brought up 

unpleasant or unwanted memories, and seven (8.2%) expressed concern 

for others, primarily other families (see Table 6). One co-victim was 

anxious because he had previously had an undesirable experience with the 

police (i.e., the police used a photograph of the deceased contrary to the 

family’s wishes) and stated he told the police he was worried this would 

happen again. 

Table 4 – Co-victims Attitude Towards Operation Persist 

Co-victim’s Attitude Towards 
Operation Persist 

VCO Detective Detective/VCO 

    

Excellent 1 2  

Very happy 1 1  

Very hopeful 1 1 1 

Very positive 2 1 
 

Very good 1   

    

Happy 4 2 1 

Hopeful 2  1 

Positive 1 6 2 

Good 11 3 2 

Supportive  3  
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Okay/Polite   3 

Reasonable   1 

Wants case solved 1 1  

    

Realistic 3 1 1 

Neutral 2 
 

2 

Reserved 1 1 
 

    

About time' - wants son's case 
solved 

1   

Mixed feeling and did not want 
it brought up again 

1   

Over it - gone on for too long   1 

Does not want contact unless 
advancement 

 
1 

 

    

Does not want to be involved 1   

Not impressed - believes there 
has been a police cover-up 

1 
  

Hostile 1   

    

Not recorded 1 4  

Total 37 27 15 

 

3.2. CO-VICTIMS SUPPORT FOR FIVE OF THE CORE STRATEGIES 

OF OPERATION PERSIST 

On contacting a co-victim, the police explained the operation and 

introduced five of the core strategies. The police officer asked each co-

victim if they were agreeable to information, such as photograph of their 

loved one, used publicly during the operation. This included using a 

photograph on the playing cards for distribution in South Australia prisons.  
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The officer recorded yes or no alongside each of the five strategies for each 

co-victim. Table 5 shows the co-how many co-victims approved of each 

strategy and how many did not. 

Table 5 – Co-victims’ approval of Operation Persist Strategies 

Co-
victims 
Replies 

Media 
Strategy 

Playing 
Cards 

Police 
Publications 

Reward 
Posters 

General 
Media 

Approved 77 76 77 77 77 
Did not 

approve 
2 3 2 2 2 

Not stated 6 6 6 6 6 

 

The one co-victim who did not approve the printing of a photograph of 

their loved one on a card in a deck of playing cards for distribution 

primarily in South Australia prisons, was not impressed by the renewed 

police attention, and suspected that corrupt police officers impeded the 

initial police investigation. Despite the distrust of the police, the co-victim’s 

desire to access the mechanisms of justice led them to support four of five 

of the strategies. The two co-victims who did not approve the use of a 

photograph of their loved one in any of the five strategies and did not want 

further publicity about their case, also did not support any facet of the 

operation. 

It is evident that most co-victims approved all five strategies, which is to be 

expected considering nearly 60 percent of co-victims were supportive or 

very supportive of Operation Persist, and about 8 percent of co-victims 

expressed negative attitudes towards the operation. 
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3.3. IMPACT ON THE CO-VICTIM 

The police did not employ a sophisticated instrument to measure the 

impact of their communication about Operation Persist on the co-victim. 

Instead, the police who told the co-victim about the operation recorded 

whether the victim suggested any anxiety. This question differed from a 

question on whether the co-victim stated any worry about the operation. 

Table 6 shows fifty co-victims did not express any comment that suggested 

to the police officer that they were anxious. Two co-victims stated that the 

police contact had brought “all back again”, while other co-victims 

expressed similar anxiousness but in different words; for instance, it “hurts 

still to talk about it”, the police operation “has stirred memories”, and 

“unpleasant memories,” said another co-victim. One co-victim said the 

police contact “rehashe[d] emotions”, and two co-victims who supported 

the operation overall stated the notification had triggered sadness. In sum, 

twelve co-victims’ reactions were emotional responses associated with; or 

characterized by, despair, grief, and sorrow, which are common reactions 

to the loss of a loved one to homicide. 

Eight co-victims worried about the impact the police operation would have 

on others who were primarily family. One of these co-victims told the 

police that a sibling still goes searching for their brother, which implies the 

sibling is unsure whether their loved one is deceased. Consistent with this 

notion of uncertainty, two co-victims mentioned that their loved one was 

believed to be missing, rather than killed, by at least one family member. 
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Table 6 – Effect on co-victims on being told about Operation Persist 

Did the co-victim state any anxiety about the police 
operation? 

Number 

No 50 

  

Contact brings all back again 2 

Very positive 1 

Sibling still goes searching for brother 1 

Worried that wrong photograph would be used as happened 
previously 

1 

Police operation has stirred memories 1 

Does not want family or themself identified in any media or 
other 

1 

Some anxiety as contact with police rehashes emotions 1 

Does not want publicity as that brings memories up again & 
people begin calling deceased's brother 

1 

A little anxious - talking about case made sad 1 

Got upset - bringing everything up again 1 

Believes victim missing, not murdered 1 

A little anxious - aging and murder has taken toll 1 

Happy for the police to contact them again 1 

Sadness 1 

Hurts still to talk about it 1 

Slight apathy 1 

Many people have forgotten & bringing up will hit them hard … 
many did not know deceased mixed in homosexual community 

1 

Speaking with the police will bring back unwanted memories 1 

Mother anxious as son still missing 1 

Wanted to review questionnaire before approving it 1 

Wants action & a result 1 

Worried as brother of deceased unaware of all facts 1 

Worried how might feel seeing images of deceased on TV - 
concerned people might start talking in ways that make feel 
uncomfortable 

1 

No, thought other family would be reluctant 1 

Not really - though police contact trigger some unpleasant 
memories 

1 

Not really - though protective of family/kin 1 
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Not recorded 

 
8 

Grand Total 85 

 

3.4. CO-VICTIMS’ CONCERNS ABOUT OPERATION PERSIST 

As Table 7 shows, the police did not record any remark or observation in 

relation to a concern that the co-victim might have regarding the police 

operation on 62 of 85 questionnaires. Where the police had recorded a 

remark or observation, most co-victims (n=15) did not express any 

concern about the police operation. Of those who did express a concern, 

two did not want any further police contact unless the police had 

“concrete” or “real” information. Two co-victims expressed scepticism: one 

did not expect “anything new to come of the police operation”, and the 

other (who worked in the department for correctional services) did not 

believe the strategies targeting prisoners would work. Two co-victims 

stated that they were concerned for others who might, for instance, 

become distressed by the renewed attention. 

Table 7 – Co-victims’ concerns about Operation Persist 

Did the co-victim state any concern(s)?  

No 15 

Do not expect anything new to come of the police operation 1 

Want more resources dedicated to solving the son's murder 1 

Daughter - Prison strategies do not work (NOK employed in 
correctional services) 

1 

Does not want further contact unless there is some concrete 
information. 

1 

Worried about what other people might say 1 

Worried for elderly mother's wellbeing 1 

Would like to know what happened to her daughter 1 

Supportive but does not want contact unless real information 1 

None recorded 62 

Total 85 
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4.0. DISCUSSION 

Homicide is the most serious crime. It is devastating for the bereaved. The 

physiological, emotional, and psychological effects can persist for many 

years. As bereaved confront the tragedy and strive to comprehend the loss 

of a loved one, the police start to act. Co-victims complain that they almost 

immediately lose control over their loved one as the police appropriates 

the body for forensic examination, and the coroner determines when the 

body is released for funeral rituals (Casey 2011; O’Connell & Nitschke 

2000). The deceased victim’s and/or the co-victim’s home might become a 

crime scene. As the mechanisms of the criminal justice system turn, they 

turn around the co-victims, leaving them with little influence on key 

decisions that affect them and little power. 

Since the 1980s, a victim-centred approach has evolved in the South 

Australia Police. This approach has brought into focus the needs and rights 

of victims of crime, and victims’ well-being has become a priority in all 

matters and procedures. The police have acknowledged the importance of 

building rapport and trust with victims, meeting their needs, and assisting 

them navigate the criminal justice system. The South Australia Police Major 

Crime Investigations Branch, which investigates homicides, has over the 

past few decades, paid greater attention to the needs and concerns of those 

bereaved by homicides. A specialist Police Victim Contact Officer ensures 

the compassionate and sensitive delivery of police services, including 

keeping co-victims informed about the progress of an investigation. 

Studies have shown that co-victims of unsolved homicides often believe 

that the police have given up the murder investigation (Stretesky, Shelley, 

Hogan & Unnithan 2010). The South Australia Police ‘Operation Persist’, 

which has apparently won acclaim with most co-victims associated with 85  
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of the 111 unsolved homicides, seeks to counter that belief. By explaining 

the operation to co-victims during the operation’s emergent stages and 

openly recording co-victims’ views and others, as well as, inviting them to 

choose which of the five strategies they were prepared to engage with, the 

police legitimised the operation. It is also possible that the police approach 

to their interventions with co-victims has mitigated some of the emotions 

and psychological effects that might otherwise have been stirred up in 

many by “re-experiencing the trauma in painful recollections” (Casey 2011, 

p13). The data shows that there was no statistically significant difference 

between the contact with co-victims by either a Police Victim Contact 

Officer or a detective. It is likely that both officers were sensitive to co-

victims' stress reactions because they were members of the Major Crime 

Investigations Branch that specialises in investigating homicides. 

The police maintain the operation has afforded more co-victims with 

access to the mechanisms of justice than would have occurred if the 

operation were not conducted. The data analysed above shows the police 

have experienced success in gaining co-victims acceptance. Most co-victims 

appear enthusiastic about the renewed focus on the unlawful killing of 

their loved ones. Though some victims had serious concerns about facets of 

the operation – and one was openly hostile to it – co-victims mostly viewed 

the operation is a positive manner; and thus were supportive of the 

process and five key strategies. Most victims did not express any anxiety or 

concerns, though this does not mean they were not anxious or concerned. 

Co-victims want to know what happened, who is responsible for the death 

of their loved one and ensure that person faces court. Through Operation 

Persist, the police offer renewed hope and, for some co-victims, raised 

expectations. Most co-victims expect the death of their loved ones to be  
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taken seriously. At this time, it is unknown how co-victims will feel if their 

hope wanes and/or their expectations are dashed. Other research shows 

co-victims have a compulsive need for information, which can be central in 

the healing process (Casey 2011; Victim Support Service 2011; Stretesky et 

al. 2010; Rock 2000). Only two or three co-victims stated that they did not 

want further police communication unless the police had ‘concrete’ 

information to solve the case. The police committed to keeping those co-

victims who asked, informed. As police solve more cases they will grapple 

with competing pressures and demands, which can mean their 

commitment becomes difficult to fulfil. However, the cost of ignoring these 

co-victims’ desires to be kept informed could have broader consequences 

than co-victim dissatisfaction (Lafree 1998). Public attitudes to the police 

are affected by how well they care for victims, including co-victims of 

homicide. Based on an anecdote from co-victims whose cases have been 

solved, keeping co-victims informed has not taken a back seat to detectives’ 

interests in protecting the integrity of the investigation and building a 

strong case for the prosecution. This is an issue that requires further 

inquiry. 

Given the propensity of the media to report homicides, driven in part by a 

public fascination with murder, the two co-victims’ opposition to 

information, including a photograph of their loved one, being incorporated 

in the general media strategy is symbolic as the police have no direct 

authority to regulate what the media publishes or broadcasts. The police 

operation will draw inevitable media interest, which can be a ‘catch-22’ for 

co-victims. Some might find the fresh media intrusion to be overwhelming, 

while others might find the media helpful in raising awareness of unsolved 

homicides; and amplifying their voices. 
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From a police perspective, Operation Persist has been a success. The police 

have made arrests in connection with six murders since the operation 

began in 2015. Four cases are before the criminal courts, with two unlawful 

killings resolved, leading to the imprisonment of the killers. More than 

eighty prisoners have contacted police, with some agreeing to provide 

evidence. The operation also received the South Australia Premier’s 

Excellence Awards in 2019 and is recognised with six Crime Stoppers 

awards.  

Crime Stoppers is a charitable, non-profit, community-based programme 

that operates through the cooperative efforts of the public, the media, and 

the police. Like Operation Persist, Crime Stoppers seeks public help to 

solve unsolved criminal cases. As the operation has run, the police have 

accomplished other things, such as additional resources and investment in 

forensic technology, access to prisoners, and publicity, some of which 

might diverge from the apparent purposes of the operation and the 

collective interests of those bereaved by unsolved homicides.  

5.0. CONCLUSION 

According to Rock (1998), researchers must examine ways to attenuate or 

eliminate the feeling on the part of co-victims that “nothing is being done”. 

One of the strengths of Operation Persist is that it does this, and that most 

co-victims are supportive of the police efforts is at least prima facie 

favourable evidence. Central to the operation is a tailor-made intervention 

to communicate with co-victims, explain the operation and key strategies, 

and to attain co-victims’ attitudes towards the operation, to gather co-

victims’ concerns, as well as to consult co-victims on five key strategies that 

affect them. 
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Though the results of this study suggest strong support among co-victims 

for police operation, these results should be taken with caution. This study 

reports only on the co-victims’ attitudes and concerns and so on at the time 

of the initial communication. It does not show how co-victims’ attitudes 

and/or concerns have changed since that initial communication. The police 

case review might, for instance, lead them to suspect the co-victim is with-

holding information or is the killer, so instead of keeping the co-victim 

informed, the police stop communicating with them. Alternatively, the 

police case review might be protracted, which might frustrate the co-

victim. Or, a co-victim might seek to be more actively involved in trying to 

solve the homicide – perhaps, as one co-victim is already doing (see 

http://www.australianmissingpersonsregister.com/GailKing.htm). 

Responses to the police operation by those co-victims who were 

unsupportive, confirm that perceptions of secondary victimization 

undermine the legitimacy of the police. These co-victims had had a prior 

negative experience in dealings with the police. There is a risk that the 

expectations of those co-victims who support the police operation are not 

met that they might be re-traumatised and/or they might believe that the 

police undertakings are empty pledges, which can cause distress and 

increase dissatisfaction (see Amick-McMullan, Kilpatrick, Veronen, and 

Smith 1989). On the other hand, support for the police operation fostered 

by the initial communication suggests that sensitive, engaging 

communication that involves co-victims in decision-making can foster a 

good relationship between co-victims and the police. It is important that 

the police continue to use forms of communication to reduce perceptions 

that police have given up, and when the police have exhausted all avenues 

of inquiry without a ‘case clear-up’, it is crucial that they are truthful and  
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respectful when telling the co-victim. Whether the South Australia Police 

are able to keep the majority of co-victims on-side is a matter for future 

research. 

This study provides an essential insight into the value of a victim-centred 

policing operation. It is also a first step in understanding more about 

unsolved homicide co-victims’ experiences with police. Furthermore, the 

study provides useful insights to inform the police who are increasingly 

investing resources in solving unsolved crimes that they colloquially call 

‘cold cases. 
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ABSTRACT 

In recent times mediation has emerged as a structured process of dealing 

with disputes amicably, especially in matrimonial dispute cases in India. This 

research has focused on the need to utilize the process of mediation as a 

progressive tool to settle matrimonial disputes amicably and to restore the 

sanctity of marriage, especially in Indian culture. The dispensation of justice 

must be beyond the reactive, adversarial, and retributive approaches and 

include notions such as healing, forgiveness, and reintegration. This research 

was exploratory in nature. Purposive sampling method, a non-probability 

sampling technique were adopted for the selection of samples for the 

study.152 participants who attended the Mediation process at the Tamil 

Nadu Mediation and Conciliation Centre on the campus of the Madras High 

Court, Chennai have been chosen as the sample. A Structured Interview 

Schedule was used as the research tool to obtain primary data from the 

couples. The data obtained was analyzed using appropriate statistical 

techniques. According to the previous literature and the findings of the study, 

it is evident that mediation not only helps to resolve today's problems but 

also gives the tools required to resolve future conflicts and allows finding 

solutions together. Mediation moves quicker than a traditional court divorce. 

It allows making progress and moving forward in the timeline of the couple.  
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The study has found a high rate of support for mediation and there is 

congruence of opinions and expectations among the stakeholders involved in 

this study. The findings of this study are in line with other evaluations of 

family mediation programs which consistently concluded that the couples 

find better satisfaction after participating in the mediation process when 

compared to the judicial process.  

 

Key words: Mediation, Matrimonial disputes, conflict, Family 

 

1.0. INTRODUCTION 

India has a tradition of encouragement of dispute resolution outside the 

formal legal system. Many of these forms exist with little change in rural 

India. It is one of the most important duties of a welfare state to provide 

judicial and non-judicial dispute-resolution mechanisms, to which all 

citizens have equal access for resolution of their legal  disputes  and  

enforcement  of  their  fundamental  and  legal rights. The forum chosen for 

resolution of disputes by its subjects distinguishes the cultures of the 

societies. Legal history indicates that down the ages man has been 

experimenting with procedure for making it easy, cheap, unfailing and 

convenient to obtain justice. The procedure for justice is indicative of the 

social consciousness of the people (Supakar, 1986).  

The ancient system of dispute resolution made a considerable contribution, 

in resolution of disputes relating to family, social groups and also minor 

disputes relating to trade and property. One such example is the tribunal 

propounded and set up by a brilliant scholar Yagnavalkya, known as Kula, 

which dealt with the disputes between members of the family, community, 

tribes, castes or races. Another tribunal known as Shreni, a corporation of  
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artisans following the same business, dealt with their internal disputes. 

Puga was a similar association of traders in any branch of commerce. These 

arbitral tribunals assumed the form of “Panchayats” in the villages wherein 

the “Panches” decided matters informally untrammelled by the 

technicalities of procedure and evidence (Kane, 1946). The Panches were 

village elders elected according to their wealth, social standing and 

influence in their village. Panchayat, at present, is a system of governance 

in which gram panchayats were the basic units of administration. It has 3 

levels: Gram (village, though it can comprise more than one village), Janpad 

(taluka or block) and Zilla (district).  

With the advent of East India Company rule in India, the British legal 

system was introduced in our country. They institutionalized the justice 

delivery system through the establishment of courts and tribunals. 

Subsequently inadequacy and inefficiency of the formal court system led to 

the development of ADR mechanisms getting recognition in India 

(Malhotra, 2002). In recent times, Alternative Dispute Resolution methods 

have emerged as one of the most significant movements as a part of conflict 

management and judicial reform (Agarwal, 2005).The search for efficient 

and better ways to resolve disputes, and the art of managing conflicts, are 

as old as humanity itself, yet it has only been during the last thirty years or 

so that Alternative Dispute Resolution (ADR) as a movement came to be 

embraced enthusiastically by the legal system. More recently, ADR has 

become institutionalized as part of many court systems and system for 

justice as a whole throughout the world. India has a long tradition of using 

Alternative Dispute Resolution processes. The Law Reform Commission 

(2008) defined Alternative Dispute Resolution as:  
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‘a broad spectrum of structured processes, including mediation and 

conciliation, which does not include litigation though it may be linked 

to or integrated with litigation, and which involves the assistance of a 

neutral third party, and which empowers parties to resolve their own 

disputes’ 

The concept of mediation received legislative recognition in India for the 

first time in the Industrial Disputes Act, 1947.This Act provides the 

provision both for conciliation and arbitration for the purpose of 

settlement of disputes. Introduction of section 89 through the 1999 

Amendment in the Code of Civil Procedure, 1908 is a radical advancement 

made by the Indian Legislature in embracing the system of “Court Referred 

ADR”. The insertion of Section 89 is based on the recommendations of the 

Law Commission and the Report of the Justice Malimath Committee. The 

Malimath Committee while making a study on ‘Alternative Modes and 

Forums for Dispute Resolution’ endorsed the recommendations made in 

the 124th and 129th Reports of the Law Commission. This Section 

empowers the judge to refer cases to ADR processes where it appears to 

him that a settlement between the parties is possible. As per the Section 

the ADR modes are: 

➢ Arbitration 

➢ Conciliation 

➢ Judicial settlement including settlement through Lok Adalat 

➢ Mediation. 

Mediation has significant potential fundamentally, for bringing about 

qualitative change in the focus of the legal system from adjudication to  
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amicable settlement of disputes. Under this section the court is under a 

duty to identify cases where amicable settlement of disputes is possible. 

The law relating to mediation in India is primarily modelled on the United 

Nations Commission on International Trade Law (UNICTRAL). Among the 

most quoted definitions is that of Folberg and Taylor (1984): It can be 

defined as the   

‘process by which the participants together with the assistance of a neutral 

person or persons, systematically isolate disputed issues in order to develop 

options, consider alternatives, and reach a consensual settlement that will 

accommodate their needs. Mediation is a process that emphasizes 

participants’ own responsibility for making decisions that affect their lives. It 

is therefore a self-empowering process’ 

Section 89 of the Code of Civil Procedure, 1908 has introduced the concept 

of ‘Court annexed mediation’ and ‘Court referred mediation’. In court-

annexed mediation, the court is the central institution for resolution of 

dispute and the mediation services are provided by the court as a part and 

parcel of the same judicial system as against Court-Referred Mediation, 

wherein the court merely refers the matter to a mediator.  

1.2.APPLICATION OF MEDIATION IN MATRIMONIAL DISPUTE 

CASES 

Family and marriage are the two pillars of any society and are important 

societal institutions. In India, traditionally and from time immemorial, 

marriage has been considered as sacred; and marriage for most Indians is 

not merely a sacrament but is sacrosanct. Once the couple enters the bond  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

38 

 

of marriage, the relationship is considered perpetual i.e., till death does 

them apart. In other words, marriage used to be for life, and it worked as a 

bulwark against social vulnerabilities. It had an inbuilt system of checks 

and balances, and roles and priorities were defined by the society for the 

couple. What distinguished marriage in India from marriage in the West 

was the sanctity attached to marriage: a sense of perpetual bonding and an 

element of divinity in it (Ramachandrappa, 2012). Families in India are 

undergoing vast changes like increasing divorce and separation rates, 

domestic violence, inter-generational conflicts, social problems of drug 

abuse and juvenile delinquency. These changes indicate the inability to 

cope with the pressures of the modern life. In India, family disputes were 

resolved by the elders of the family who acted as conciliators or mediators. 

Even today, the elders of the family and in villages, the elder people of the 

village have such a role. Panchayats also perform a similar function and are 

preferred by villagers over courts due to their easy accessibility and 

prompt dispute resolution. 

 

Matrimonial disputes may be due to any reason, but they culminate into 

civil or criminal proceedings. Civil proceedings in matrimonial disputes are 

proceedings for grant of divorce, permanent alimony, maintenance, 

restitution of conjugal rights, child custody, visitation rights. Whereas 

criminal proceedings in matrimonial disputes can be proceedings under 

the anti- dowry laws for prosecution of the husband under Section 498A, 

406 IPC, Section 125 of CrPC, proceedings under the Domestic Violence Act 

etc. In 1975, the Committee on the Status of Women recommended that all 

matters concerning the family should be dealt with separately. The Law  
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Commission of India in its 59th Report (1974) had stressed that in dealing 

with disputes concerning the family, the Court ought to adopt an approach 

radically different from that adopted in ordinary civil proceedings and that 

it should make reasonable efforts at settlement before the commencement 

of the trial. In view of the above background, The Family Courts Act 1984 

was enacted, and Family Courts (specialized civil courts) were set up to 

promote conciliation and secure speedy settlement of disputes relating to 

marriage and family affairs and disputes within the family should be solved 

differently from the generally adopted approach by traditional courts. 

Accordingly, concerned state governments established Family Courts in 

different parts of our country to try the matrimonial matters exclusively. 

Cases related to family and marriage disputes are resolved in the Family 

Court. The following types of cases are handled in Family Courts: 

1.Dissolution of marriage, i.e. divorce-related suits 

2. Suits related to restitution of conjugal rights 

3. Suits related to declaration of a marriage as null and void 

4. Suits regarding legality or validity of marriages 

5. Suits regarding property of married couples 

6. Suits related to maintenance and alimony 

7. Suits related to the custody and guardianship of children. 

 

The Supreme Court of India directed Family Courts in view of section 9 of 

the Family Court Act to make all possible efforts to settle matrimonial 

disputes especially in relation to maintenance and child custody. through 

the process of mediation and to refer parties to mediation centres with the 

consent of parties. The apex court observed that the family courts should 

endeavour settlement of disputes through the process of mediation even  
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after the filing of failure reports by counsellors. The Family Courts take the 

help of Counsellors in settling matrimonial disputes during trial. The Court 

further observed that family court should set reasonable time-limit for the 

completion of the mediation process by the mediation centre to not cause 

any further delay in resolution of disputes by the family courts and 

observed that they may extend the time limit for mediation proceedings. 

1.3. THEORETICAL FOUNDATIONS FOR MEDIATION 

1.3.1. RESTORATIVE THEORY 

Mediation is based on the values of restorative justice. The term 

restorative justice has been defined in many ways by different scholars 

and practitioners. The most succinct definition of restorative justice is 

offered by Howard Zehr, whom many consider as the leading visionary 

and architect of the restorative justice movement and the Father of the 

Restorative Justice. His seminal book, Changing Lenses (Zehr, 1990), 

provided the conceptual framework for the movement and has influenced 

policy makers and practitioners throughout the world. According to Zehr, 

 “Restorative justice is a process to involve, to the extent possible, those who 

have a stake in a specific offense and to collectively identify and address 

harms, needs, and obligations, in order to heal and put things as right as 

possible.”  

According to Braithwaite and Strang (2001), restorative justice has two 

important aspects: first it is ‘a process that brings together all stakeholders 

affected by some harm that has been done’ and secondly, it denotes the 

‘values that distinguish restorative justice from traditional punitive state 

justice’. However, Braithwaite (2003) also notes that: 
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 ‘there is no blueprint for how an ideal restorative justice system should 

work. There are restorative values that inform a vision for reform’ 

 

Van Ness and Strong (1997) articulate three core principles which suggest 

more specific standards and provide independent and compatible 

dimensions for assessing what might be called the “restorativeness” of any 

justice intervention (Bazemore and Schiff, 2005). 

a. The Principle of Repair: Justice requires that we work to heal 

victims, offenders and communities that have been injured by 

crime. The primary goal for any restorative intervention is to 

repair, this harm.  

b. The Principle of Stakeholder Involvement: Victims, offenders and 

communities should have the opportunity for active involvement in 

the justice process as early and as fully as possible. The principle of 

stakeholder involvement is focused on the goal of maximizing 

victim, offender and community participation in decision-making 

related to the response to crime. 

c. The Principle of Transformation in Community and Government 

Roles and Relationships: We must rethink the relative roles and 

responsibilities of government and community. In promoting 

justice, the government is responsible for preserving a just order, 

and community for establishing a just peace (Van Ness and Strong, 

1997). 
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Zehr (2002) identified three principles of restorative justice in addition to 

the identification of three stakeholders. The first, harms and needs, focuses 

on the importance of identifying victims’ needs first and foremost. The 

objective is to repair harm as much as possible using both symbolic and 

concrete methods. This means that victims’ needs should be considered 

even when there is no offender identified. The second principle described 

by Zehr (2002) is that harm results in obligations, which means that the 

offender’s accountability and responsibility should be a main focus of 

restorative interventions. Rather than the retributive stance in which 

accountability equals punishment, restorative principles infer that 

offenders must be held accountable in order to better understand the harm 

caused so they may take responsibility and make amends. Finally, the third 

restorative principle described by Zehr (2002) is that interventions should 

promote engagement by the stakeholders; those affected by the crime 

should have a role in the justice process. In some cases, this means dialogue 

between parties; in others indirect communication or other involvement is 

suggested. 

1.3.2. PROCEDURAL JUSTICE THEORY 

Procedural justice research suggests that there is another possible route to 

effective social regulation besides punitive punishment (Tyler & Huo, 

2002). This route involves treating people with procedural justice and 

respect. When people are so treated, they view law and legal authorities as 

more legitimate and entitled to be obeyed. As a result, people become self-

regulating, taking on the personal responsibility for following social rules. 

This approach has been labeled a process-based model of regulation. These 

procedural justice findings can be put within a larger framework of social  
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engagement, in which we seek to understand how to constructively engage 

people in society and social institutions. Research suggests that the key to  

doing so is to create groups, organizations, and societies within which 

people experience procedural justice (Tyler & Blader, 2000; Tyler & Huo, 

2002). Two types of procedural justice are key: justice in the quality of 

decision-making procedures and justice in the quality of treatment that 

people receive from others. When people experience these forms of justice, 

they are found to accept social rules, and voluntarily engage in self-

regulatory behaviour (Tyler & Blader, 2000; Tyler & Huo, 2002). The 

importance of procedural justice research is that its findings point to the 

potential viability of models of regulation that rely upon self-regulatory 

motivations. Research suggests that people will obey laws, without the 

threat of sanctions, when they experience the criminal justice system and 

its authorities as acting justly. 

 

 1.3.3. FAMILY SYSTEMS THEORY 

Murray Bowen’s family system theory describes important aspects of 

family and human functioning through a systemic lens, one that views 

human behaviour through an intricate web of emotional processes linked 

to that of all living systems (Bowen, 1971).While Bowen Theory was 

initially developed as an alternative, comprehensive, and systemic 

understanding of families, its unique perspective on humans and human 

behaviour as a function of both interpersonal and intrapersonal forces has 

led to the theory’s application and expansion beyond the family to other 

complex, human interactions. This theory can be applied to another area of 

human interactions, namely, conflict resolution through mediation. Bowen 

Theory offers a profound way to conceptualize both the process and the 

content of the mediation experience. The emotional functioning of the  
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system’s leadership is the single most important variable for effective 

functioning of the system and in mediation, the mediator is the leader. 

 

One of the hallmarks of Bowen Theory is the notion that humans are social 

animals who have developed the capacity to move beyond their systems 

‘programming’ and respond thoughtfully rather than instinctively 

(Friedman, 1991). While humans have this capacity for independent 

response, Bowen said that in a stressful and thus emotional times, it must 

be carefully cultivated or else we are likely to react reflexively rather than 

respond creatively, with mindfulness. He defined this capacity for greater 

self-determination as differentiation. In mediation, disputant’s 

differentiation levels, that is, their capacity to think clearly and thoughtfully 

or react more automatically and defensively is significant factor regarding 

success. The mediator’s differentiation level, or ability to self-soothe and 

self-regulate is an even more important variable in mediation. 

Differentiation can be conceptualized on a theoretical scale from 0 to 

100(Kerr and Bowen, 1988) with 0 representing a person without any 

sense of self, capacity to self- regulate, or ability to relate to others and 100 

on the scale represents a person who can fully self-regulate, has a 

completely developed sense of self, and can relate to all people under all 

circumstances. Even the most self-differentiated humans are likely to only 

approach 65-75 on this theoretical scale.  

Another concept of Bowen Theory that is relevant to mediation is that of 

the emotional triangle. The sides of the triangle are conduits through which 

the emotional energy or anxiety flows. The distance or closeness between 

any two people in an emotional triangle designates which two are on the 

inside position of the triangle and which one is on the outside position of  
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the triangle. Those on the inside position keep their closeness by keeping 

the third out. If conflict or tension increases between two individuals on 

the inside position of an emotional triangle, one person may move closer to 

the person on the outside position of the triangle to reduce conflict. This 

creates a new inside position with the third person, originally on the inside, 

now on the outside of the triangle (Kerr and Bowen, 1988). The emotional 

energy flowing through emotional triangles is chronic anxiety. When 

chronic anxiety attaches itself to a person, object, substance, symptom or 

idea, it is called anxiety binding. Anxiety binders are ways in which people 

who get reactive with one another stay connected through their 

attachment to the conflict.  

The parties in mediation are triangulated by the conflict and their 

positions. The emotional flow of anxiety is bound up in the issue, person, or 

thing being mediated. The issue, person, or thing, then becomes the anxiety 

binder for the parties. In mediation, each party is usually vying for the 

inside position of the triangle with the third point of the triangle, the issue 

or dispute itself, as the anxiety binder. The stronger the degree of 

attachment or fusion with the anxiety binder, the more the person’s self is 

wrapped up in and invested with the anxiety binder, which, in turn, makes 

it more difficult to reach a mediated solution. Positions become hardened 

and impasses are more likely (Regina, 2011). 

1.4. SIGNIFICANCE OF THE STUDY 

The human mind is very complicated to understand. Especially when it 

comes to marital problems, it is always difficult to understand the problem, 

find a solution or seek an alternative way of resolving the issue. When  
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these disputes leave the private sphere and enter into the public domain 

through courts to find solution, the court respects the decision of the 

parties and handles these disputes delicately. Mediation has significant 

potential, for bringing about qualitative change in the focus of the legal 

system from adjudication to amicable settlement of disputes. As the field of 

mediation continues to evolve and develop all over India, evaluating the 

functioning of the mediation process is essential and becomes an important 

indicator of its acceptability by the society.  It helps to identify problems 

and needs from the perspective of the parties attending the mediation. 

Mediation is a dynamic process and understanding its different dimensions 

is essential to make the system more responsive to the needs of the parties. 

The dispensation of justice should be beyond the reactive, adversarial and 

retributive approaches and must include notions such as healing, 

forgiveness and reintegration. This study plans to assess the functioning of 

mediation process at the Tamil Nadu Mediation and Conciliation Centre 

and whether it fulfills as a competent alternative dispute resolution 

mechanism.  

1.5. STATEMENT OF THE PROBLEM 

The success of Mediation derives from the mutual understanding between 

the couples as well as the inherent flexibility and creativity of the 

agreements reached during the process. Assessment of the Mediation 

process, particularly in the context of the growth of Alternative Dispute 

Resolution mechanism has been an important aspect of the development of 

the process (Sourdin, 2005). Assessment is crucial in order to meet the 

growing demands for accountability and improved services. The 

researcher intends to find out whether the Mediation serves the purpose of  
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settling the disputes amicably and delivering justice promptly. The 

following objectives were formulated for the present study. 

1.6. OBJECTIVES OF THE STUDY 

1. To study the role of mediation in amicable settlement of 

disputes. 

2. To explore the effect of Mediation on the healing of relationship 

through the level of understanding reached between the 

parties. 

3. To examine the outcomes of the Mediation process in terms of 

the agreement. 

4. To analyse whether the participation of the parties in the 

judicial process through Mediation helped them attain justice. 

 

1.7. RESEARCH QUESTIONS 

Based on the major exploratory areas of investigation and in the absence of 

empirical studies available in the area of research -practice of Mediation in 

matrimonial dispute cases, the following research questions were 

formulated, which the study has attempted to answer: 

 

1. What are the reasons for participating in the mediation process? 

2. Did Mediation process help the parties to discuss the core issues of 

the dispute amicably? 

3. What is the outcome of the mediation process in matrimonial 

dispute cases? 
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4. What is the level of understanding between the parties after 

participating in the mediation? 

5. Did the parties feel that participation in the judicial system helped 

them to attain justice? 

 

6. Would the parties consider Mediation over adjudication in the 

future?  

7. Is there a significant association between the outcome of the 

mediation and participation in the judicial process? 

 

2.0. RESEARCH METHODOLOGY 

This research was an exploratory form of research to foster an 

understanding about what lies behind a phenomenon that has not been 

examined much at the time of research. The main aim of the study is to 

explore the potential of the mediation process in resolving matrimonial 

dispute cases in the Tamil Nadu Mediation and Conciliation Centre and the 

role of the mediators in facilitating the process. The outcome of this study 

therefore forms the basis for further research as there is no previous 

empirical research on mediation in India on the subject. As the study also 

attempts to describe systematically the services of the mediation process, it 

is descriptive in nature.  

 

2.1. POPULATION AND SAMPLE 

The population of the study is the couples who attended the Mediation 

program to resolve matrimonial disputes at the Tamil Nadu Mediation and 

Conciliation Centre in the campus of the Madras High Court, Chennai. The 

study was conducted at The Tamil Nadu Mediation and Conciliation Centre 

set up by the Madras High Court in the High Court campus to facilitate the  
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settlement of disputes pending in courts. It has a panel of trained 

mediators who mediates the cases referred by the Court. The Tamil Nadu 

Mediation and Conciliation Centre was the first mediation centre of India 

inaugurated by Justice Y.K. Sabharwal, judge of the Supreme Court at the 

Madras High Court campus on 9th April 2005. Mr. Justice Markandey Katju,  

 

Former Chief Justice of the Madras High Court, to whom the centre owes its 

creation, refers to mediation as the need of the hour (Panchu, 2003). This 

centre is mainly created to implement section 89 of the Code of Civil 

Procedure. The centre becomes the first of its kind in the country, a court-

annexed mediation institution. Appropriate cases for referral include 

commercial and contractual matters, family and personal disputes, 

property and partition issues, and several others. All cases are registered at 

the concerned courts only. When the trial proceedings are initiated, if the 

Judge finds a ground for mediation, he / she immediately seeks the consent 

of the parties to try a mediation session and directs the case to the centre 

which are normally to be conducted within 60 days and sometimes even 90 

days if the mediator is able to give an explanation that the case needs more 

time to reach an agreement. Once the case is referred to the centre, a date 

and time for the session are fixed and mediators are allotted. The court will 

pass enforceable orders in terms of the agreement reached. If no 

agreement is reached, the case will go back to court.  

According to Mrs, Uma Ramanathan, Organizing Secretary and a trained 

Senior Mediator, The Tamil Nadu Mediation and Conciliation Centre, there 

are 160 trained mediators in Chennai and 965 Mediators trained 

throughout the state. 20 trainers have travelled throughout India to impart  
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mediation skills and 32 programmes were conducted for referral judges. 

The sample of the study includes the couples who attended the Mediation 

program to resolve matrimonial disputes at the Tamil Nadu Mediation and 

Conciliation Centre in the campus of the Madras High Court, Chennai. 

Purposive sampling method which is one of the non-probability techniques 

for sampling was adopted for the selection of samples for the study.152 

participants who attended the Mediation process (about 5% of the 

population at the Centre were chosen as the sample size. 

2.2. DATA COLLECTION 

Data was collected through primary as well as secondary sources to 

understand the research problem. Data collected from secondary sources 

such as statistics obtained from the court records at the Tamil Nadu 

Mediation and Conciliation Centre, Books, Journals, News Papers, and 

Websites were utilized in this study. A Structured Interview Schedule was 

the research tool used to obtain primary data from the couples keeping in 

view the basic objectives and the major variables of the study. The 

interview schedule contained a predetermined set of questions, open 

ended as well as closed, in a face- to- face interaction which the researcher 

used to investigate core opinion areas of Mediation on the couples involved 

in matrimonial disputes. These core areas includes reasons for 

participating in Mediation, role of mediators, healing of relationship, 

outcome of Mediation process and participation in judicial process.  

 

Questions related to healing of relationship were derived from a 

standardized scale called The Victim Satisfaction with Offender Dialogue 

Scale (prepared by Mark S. Umbreit and William Bradshaw in 2000). The  
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use of this scale can encourage more specific feedback from participants in 

mediated dialogue that can be used to maintain and improve the squality of 

program services. The Victim Satisfaction with Offender Dialogue Scale 

(VSODS) is a short 11- item scale. It can differentiate satisfaction along 

multiple dimensions which include restitution, experience of the judicial 

system, and experience of the mediation. This scale was used for the study 

as it is a useful measure of general satisfaction with mediated dialogue 

services.  Coefficient alpha for the VSODS was .87. It has a high degree of 

internal consistency and has been used in a four site United States victim 

satisfaction study. Open –ended questions can be added to the measure if 

programs need specific information on other topics. The interview 

schedule for the parties for the study consisted of 48 items broadly divided 

into four sections, namely, socio- demographic details of the respondents, 

healing of relationship, outcome of the Mediation and participation in the 

Judicial process.  

The mediation process was assessed using four sub-scales: 

1.  Healing of relationship between the couples was measured by 

thirteen     statements (Cronbach’s alpha= .922). 

➢ Able to express feelings and concerns in the session 

➢ Helpful to talk about the dispute directly to the spouse 

➢ Helpful to meet the spouse 

➢ Reduced fear that the spouse may create problem 

➢ Got sufficient time to talk in the sessions 

➢ Spouse showed understanding about the dispute 
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➢ Better understanding of the dispute 

➢ Amicable discussion of the core issues of the dispute 

➢ Felt safe while participating in the session 

➢ Meeting reduced the level of pain 

➢ Felt better after meeting the spouse 

➢ Attitude towards the opposite party after the mediation 

➢ General atmosphere during the sessions 

Outcome of the mediation process was measured by eight statements 

(Cronbach’s alpha= .832).    

➢ Happy with the agreement 

➢ Happy with the outcome of the case 

➢ Happy with the mediation centre 

➢ Happy with the mediation process 

➢ Agreement reached with the opposite party 

➢ Favourable outcome 

➢ To recommend mediation to others 

➢ Rate the results of the mediation process 

2. Participation in the judicial process was measured by seven 

statements 

 (Cronbach’s alpha= .849).     

 

➢ Participation made Judicial process more responsive to your needs 

➢ Received justice as a victim 
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➢ Mediation saves time 

➢ Mediation saves money 

➢ Happy to participate in the Judicial process 

➢ Happy to involve in the decision-making process 

➢ Preference for which process 

2.3. LIMITATIONS OF DATA COLLECTION 

❖ Data from the court records are efficient means of gathering important 

secondary data. However, access to the records was limited and 

refusal to allow access to certain portions of the data occurred. 

❖ During data collection, the researcher did not get cooperation from all 

the couples at the mediation centre. Owing to lack of time, their 

disturbed state of mind and lack of trust in confiding personal details 

to the researcher, several couples refused to take part in the study.  

❖ It was not possible to secure control groups of the couples who 

participated in the conventional adjudication process as permission 

from the higher authority was not given for the same.  

 

2.4.DATA PROCESSING AND ANALYSIS 

A pilot study with a sample size of thirty was done prior to the main study 

with a view to establish the reliability of the interview schedule. Necessary 

modifications were carried out in the interview schedule based on the pilot 

study. A research tool or instrument will be considered as reliable if that 

tool is consistent and stable and hence, predictable and accurate. In this  

study, in order to establish the reliability of the tool, Cronbach’s Alpha (α) 

value for the interview schedule was calculated and the value was found to  
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be 0.822. The validity of the tools was determined by face validity method 

wherein the tool was given to experts in the field of criminology, penology, 

social work and other allied fields. These experts examined the items in the 

tools and made some corrections and modifications. Thus, the ability of the 

tools to elicit correct responses, the validity, was confirmed.  

After establishing the reliability and validity of the tool, the main study was 

conducted. The Structured interview schedules administered to the 

couples who had approached the Tamil Nadu Mediation and Conciliation 

Centre, Chennai were taken for the final analysis. The responses obtained 

were coded according to the respective variables and entries were made in 

using the IBM SPSS version 20 (Statistical Package for Social Sciences). The 

statistical measures used were descriptive statistics- frequencies, 

inferential statistics – Chi square test of independence and Spearman’s 

correlation.  

3.0. RESULTS  

The major findings of the study are discussed below: 

 

3.1. DEMOGRAPHICS OF THE RESPONDENTS 

The sociolect-demographic profiles of the 152 respondents who had 

approached for mediation in the Tamil Nadu Mediation and Conciliation 

Centre have given us an insight into their lives. The fact that 51% of the 

respondents belong to the age group 26-35 years coupled with the fact that 

33% have just had a marital duration of 4 to 7 years implies that divorce 

rates in the younger population are rapidly rising within a short span of 

marriage.  Most parents in mediation did not have a high level of formal 

education. A majority of the respondents follow Hinduism, and they belong 

to the nuclear family structure. Considerable percent of the respondents  
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are educated at least with a higher secondary certificate. Majority of the 

respondents does not have children, and this could be a contributing factor 

for the rise in divorce cases.  

3.2. REASONS FOR PARTICIPATION IN THE MEDIATION PROCESS 

A majority of the respondents participated in the mediation to understand 

exactly the underlying causes of the dispute, to receive justice quickly in a 

harmonious manner and to receive financial compensation. This finding is 

important as it is apparent that the parties look beyond the case and look 

for long-term healing. Umbreit et al., (2003) listed reasons for participation 

in the mediation process which includes: “to seek information, to show 

offenders the impact that they have done, to have a human face-to-face 

interaction with the offender, to hold the offender accountable, to advance 

their own healing, to prevent further crime, to express forgiveness”. 82% of 

the respondents said that their cases were referred by the Court and all the 

participants voluntarily participated in the mediation. This is very 

interesting because shows that people are eager to explore new ways for 

dispute resolution rather than the conventional adjudication process in 

order to resolve cases quickly. According to Stuart (1997) voluntary 

participation ensures a higher degree of cooperation from the participants 

and a willingness to create an outcome appropriate for all involved. This 

finding is in consonance with several studies (Latimer et al., 2001; Umbreit 

et al., 2004). 80% of the respondents approached the centre for divorce 

and 13% for settlement of money post-divorce.  

 

3.3. AMICABLE SETTLEMENT OF DISPUTE THROUGH 

MEDIATION 
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Mediation helps to identify the disputed issues and to generate options that 

help couples to reach a mutually satisfactory resolution. Through 

mediation, many angry couples learn to put their anger aside so they can 

reach a settlement that is truly in their best interests and not one that 

satisfies a need for revenge or punishment. It is a relatively flexible 

process; and any settlement reached should have the agreement of all 

parties. The pie chart below shows the frequency of the parties who had 

amicable discussion of the dispute. It reveals that 87% of the respondents 

agree that they had amicable discussion of the core issues of the dispute 

and 12% were not certain about it. 

 

Figure1-Amicable discussion of the dispute. 

 

 

                                              

 

In mediation, the couples deal with the problems and issues under dispute 

in a timely fashion and in privacy. It is a cooperative rather than an 

adversarial process, so couples are often able to repair their strained 

relationships. When they develop their own solutions, it reflects in their 

satisfaction with the outcome and these resolutions tend to be workable 

and long lasting. According to Umbreit (1997), most conflicts develop 

within a larger emotional and relational context characterized by powerful 

feelings of disrespect, betrayal, and abuse. Lund (2000) has shown that 

training to understand and manage strong emotions helps a mediator build  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

57 

 

tolerance for expression of emotion, reduction of stress, increased patience 

and promotion of settlement.                                                          

3.4. HEALING OF RELATIONSHIP 

Mediation is ideal when the couples in dispute need a way to communicate 

to find solutions, in order to balance future plans with practical decisions. 

The couples need to listen to each other’s point of view without 

interruption, identify issues which need to be resolved, share relevant 

information explore ideas and options, test possible solutions, put 

decisions and agreements in writing. The table below shows the level of 

understanding between the couples after participating in the mediation.  

Table 1 -Level of understanding between the couples after 

participating in the mediation. 

Sl. 
No. 

Variables Strongly 
Agree 

Agree Uncertain Disagree Strongly 
disagree 

1.  Able to 
express 
feelings and 
concerns in 
the session 

44 107 1 - - 

2.  Helpful to talk 
about the 
dispute 
directly to the 
spouse 

4 106 27 15 - 

3.  Helpful to 
meet the 
spouse 

2 113 26 11 - 

4.  Reduced fear 
that spouse 
may create 
problem 

2 107 33 10  
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5.  Got sufficient 
time to talk in 
the sessions 

4 148 - - - 

6.  Spouse 
showed 
understanding 
about the 
dispute 

2 84 51 15 - 

7.  Better 
understanding 
of the dispute 

2 143 7 - - 

8.  Felt safe while 
participating 
in the session 

4 142 6 - - 

9.  Meeting 
reduced the 
level of pain 

4 107 36 5 - 

10.  Felt better 
after meeting 
the spouse 

4 102 29 17 - 

 

One of the main objectives of the mediation process is healing and 

preservation of relationships. When approaching the court, couples tend to 

have feelings of hatred, animosity between them which gets worsened with 

the involvement of parents as well as the counsels representing them. 

There are times when the court witnesses bitter arguments between the 

parties and their families which may even get physical, and the matter goes 

out of control. The role of the court ends with the judgment and animosity 

prevails within the couple throughout their lives. If children are involved, it 

does have a huge impact on them and even affects them psychologically. 

Mediation can play an important role and helps the couple to co-exist in 

society.   
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Mediation is the steppingstone towards healing wounds and it helps them 

to co-exist for the better upbringing of their children. Majority of the 

couples had amicable discussions, though there was display of emotions 

and they had a better understanding of the dispute post mediation.  

According to Daly and Immarigeon (1998) restorative justice “emphasizes 

the repair of harms and of ruptured social bands resulting from crime; it 

focuses on the relationships between crime victims, offenders and society.” 

 It allows for the process to heal the parties involved and creates a 

sounding board for meaningful reparation, rather than meting out abstract 

punishments that are entirely unrelated to the offence committed. It should 

be noted that the process itself is intended to be restorative, not only the 

end result; the reparative effect of the voluntary nature of the process and 

opportunity for participants to actively partake in the distribution of 

justice should not be underestimated. The general atmosphere during the 

sessions for most of the couples was quite friendly which reassures the fact 

that mediation has a positive impact irrespective of the final agreement.  

3.5. OUTCOME OF MEDIATION 

Mediation attempts to change disputes from “win-lose” to “win-win”. 

Mediation is a non-adversarial process of helping people come to 

agreement on issues like divorce, parenting arrangements, support of 

children and spouses etc. The table below shows the responses from the 

couples on the outcome of the mediation process. 
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Table 2: Outcome of the Mediation process in matrimonial dispute cases - I 

Sl.No. Variables Strongly 
Agree 

Agree Uncertain Disagree Strongly 
disagree 

1.  Happy with 
the 
agreement 

11 119 14 8 - 

2.  Happy with 
the outcome 
of the case 

9 121 21 1 - 

3.  Happy with 
the 
mediation 
centre 

17 132 3 - - 

4.  Happy with 
the 
mediation 
process 

81 60 11 - - 

 
Majority of the respondents were happy with the agreement. It is evident 

that majority of the respondents agree that their views were considered for 

the agreement. Majority of the respondents were happy with the outcome 

of the case. 86% of the respondents were happy with the services rendered 

at the mediation centre. The above table reveals that majority of the 

respondents agree that they were happy with the mediation process. 

Table 3:  Outcome of the mediation process in matrimonial dispute cases - II 

Sl.No. Variables Yes No Not 
Sure 

1.  Agreement reached 
with the spouse 

103 49 - 

2.  Favourable 
outcome 

109 43 - 
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3.  To recommend 
mediation to others 

149 - 3 

 

Majority of the participants had come to an agreement with the spouse and 

agree that the agreement was favourable to them. 98% of the respondents 

had suggested that they will definitely recommend mediation to others. 

Figure 2: Rate the results of the mediation process 

 

45% of the respondents rated the mediation process as very good, 80% 

rated the process as very good, 20% rated as satisfactory. 

Figure 3: Number of sessions 
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It took around 4-5 sessions for nearly half of the respondents to reach an 

agreement with the opposite party. 22% of the respondents took 6 

sessions, 21% took 7 sessions to reach an agreement. 

Mediation is about finding solutions. It’s about facing the issues and 

challenges and dealing with the practicalities of family life. The couples 

often come up with unique and creative outcomes that offer the very best 

compromise. Mediators use a variety of negotiating techniques to help 

spouses reach a mutually agreeable solution to their differences. The final 

decisions are the spouses’, not the mediator’s because both have had a say 

in how to deal with the issues that are important to them. When a case 

settles at mediation, the mediator helps the parties to write an agreement. 

Thus, Mediation is a process that may help the parties to the dispute to 

resolve their case so they can have an opportunity to unite again or to have 

a divorce by mutual consent without hurting the sentiments. Mediation is 

particularly useful in situations involving children since it is in the interests 

of the children that their parents “get along” even if they will no longer live 

together as husband and wife. 

3.6. PARTICIPATION IN THE JUDICIAL PROCESS 

Many parties had their share of bitter experiences at the trial process in the 

court. So, Mediation was a refreshing approach for most parties. Majority of 

the parties were happy to involve in the decision-making process of the 

criminal justice system. They felt that they have received fair and impartial 

treatment and they had received quality justice irrespective of the final 

judgment. They agreed that mediation does save time and money and 

recommended mediation process at the pre-litigation stage. 
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Table 4: Participation in the Judicial process 

Sl. 
No. 

Variables Strongly 
Agree 

Agree Uncertain Disagree Strongly 
disagree 

1.  Participation 
made judicial 
process more 
responsive to 
your needs 

12 137 3 - - 

2.  Received 
justice  

10 119 23 - - 

3.  Mediation 
saves time 

92 50 10 - - 

4.  Mediation 
saves money 

92 50 10 - - 

5.  Happy to 
participate in 
judicial 
process 

61 80 11 - - 

6.  Happy to 
involve in 
the decision-
making 
process 

61 76 15 - - 

 

The above table shows that majority of the respondents agree that 

participation made the criminal justice system more responsive to their 

needs. 78% of the respondents agree that they received justice for their 

case and 15% were not certain about it. Majority of the respondents agree 

that they were happy to participate in the criminal justice system through 

mediation process. Majority of the respondents agree that mediation saves 

time and money. Majority of the respondents were happy to participate in 

the decision-making process for their own case. 95% of the respondents 

stated that they preferred mediation over adjudication. 
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3.7. IS THERE A SIGNIFICANT ASSOCIATION BETWEEN THE 

OUTCOME OF THE MEDIATION AND PARTICIPATION IN THE 

JUDICIAL PROCESS? 

 
 There is a significant association between Understanding between the 

parties and outcome of the mediation with a statistical significance of 

ρ= .820 and p < .01. 

 There is a significant association between Outcome of the mediation 

and participation in the Judicial process with a statistical significance 

of ρ= .797 and p < .01 

 Majority of the respondents whose case ended in an agreement were 

happy with the mediation process with a significance of calculated chi-

square value (25.018) for df 2, found to be significant at level of p< .01. 

 There is a significant association between agreement reached with the 

spouse and happy to involve in the decision-making process. Majority 

of the respondents whose case ended in an agreement was happy to 

involve in the decision-making process with a significance of 

calculated chi-square value (19.013) for df 2, found to be significant at 

level of p< .01.  

 There is a significant association between agreement reached with the 

spouse and happy to participate in the Judicial process. Majority of the 

respondents whose case ended in an agreement were happy to 

participate in the Judicial process with a significance of calculated chi-

square value (11.868) for df 2, is found to be significant at level of p< 

.01. There is a significant association between agreements reached 

with the spouse and received justice.  
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 Majority of the respondents whose case ended in an agreement agreed 

that they received justice with a significance of calculated chi-square 

value (24.602) for df 2, found to be significant at level of p< .01. There 

is a significant association between agreements reached with the 

spouse and amicable discussion of the core issues of the dispute. 

Majority of the respondents whose case ended in an agreement agreed 

that they received justice with a significance of calculated chi-square 

value (45.644) for df 1, found to be significant at level of p< .01.  

There is a significant, positive and strong correlation between outcome of 

the mediation and participation in the judicial process. This implies that 

participation in the judicial process had yielded positive outcome in the 

mediation process. Parties were happy to involve in the decision-making 

process in their own cases. This is one of the main reasons for them to be 

content with the mediation process. The significant association between 

the agreement reached and justice received implies that when settlement 

was reached, the parties felt that they had received justice. If mediation is 

successful, the decisions taken by the parties are usually put in writing.  

The counsels of the parties assist in ensuring that the content and wording 

of this agreement are compatible with all applicable laws. The significant 

association between the agreement reached and happy to involve in the 

decision-making process mean that the parties whose cases ended in 

agreement were happy about the mediation process as well as contented to 

involve in the judicial system by taking final decisions in their own cases 

through mediation process. In the adjudication process, the parties were 

not given an opportunity to share their views in the final decision given by  
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the judge. This is one of the main reasons for the parties to choose 

mediation over the litigation process. 

Mediation as a method of alternative dispute resolution ensures wide 

access to justice for all sections of the people. It gives people an 

involvement in the process of resolving their disputes that is not possible 

in public, formal and adversarial justice system perceived to be dominated 

by the abstruse procedure. It offers choice: choice of method, of procedure, 

of cost, of representation, of location.  

4.0. OVERALL DISCUSSION 

Mediation has risen in popularity in recent years as an alternate mode of 

dispute resolution between parties looking for a quick, cost effective and 

confidential process and outcome. Mediation Centres have now been 

established at many courts and the courts have started referring cases to 

such Mediation Centres. It is a process in which the parties have a direct, 

active and decisive role in arriving at an amicable settlement of their 

disputes. The focus is on resolving the dispute in a mutually beneficial 

settlement. A typical mediation process includes preparatory phase where 

the mediator first meets with each party separately before bringing them 

together in order to “listen to their story of what happened, to explain the 

program, to invite their participation, and prepare them for the meeting. 

The mediator`s separate advance meeting with the parties enables him to 

get information about the issue, to establish rapport, and to understand the 

behaviour of both parties ahead of time. The third phase i.e., the mediation 

phase, the heart of the mediation process, which involves the joint meeting, 

and focuses on the discussion about the particulars of the dispute and  
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hearing of the parties` feelings. It is the “story telling” stage in which the 

parties are given an opportunity to present their version of the events. The 

disputant is able to let the opposite party to receive answers to questions 

he/she may have, and the opposite party  is able to know the full impact of 

his\her action, to take direct responsibility for his\her behaviour and 

express remorse, and to participate in the determination of a plan for 

making amends The third stage of  Mediation usually culminates in the 

parties reaching an agreement to restore losses incurred in the form of the 

offender`s punishment, and how and in what modality he\she can repair 

the harm caused by his/her wrong. The final phase involves the follow up 

and enforcement of any negotiated reparation agreement by the mediator 

or the court and intervening if another conflict arises between the parties 

in the meantime (Ness and Strong, 2010). 

 

It is mandatory in India to refer parties to Mediation Centres to settle 

disputes through settlement under mediation. Majority of the cases of the 

parties chosen for this study were divorced. Most couples would probably 

express a preference for this type because of its speed, simplicity, 

convenience, privacy, and inexpensiveness. The court also sometimes uses 

the discretionary power and refers the cases of Divorce by mutual consent 

to the centre to give another chance for the couples to reconsider 

reconciliation. There are instances where the couples in divorce cases 

reunite after numerous sessions of intense discussion of the core issues 

underlying the dispute with the help of the mediator and they take pride in 

such reunions. Parties find mediation useful for negotiation of monetary 

settlement as they have a say in it unlike in the adjudication process.  
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Further, couples with children discuss about visitation rights in these 

sessions too. Another interesting observation from the field is that in the 

adjudication process, generally children are avoided and fathers in most of 

the cases hardly get to see their children, in few cases, more than two 

years. But during mediation, it is made possible with the help of the 

mediator and reunion of the father and child often triggers positive 

progress of the case. There are instances where the couples in divorce 

cases reunite after numerous sessions of intense discussion of the core 

issues underlying the dispute with the help of the mediator and they take 

pride in such reunions. Parties find mediation useful for negotiation of 

monetary settlement as they have a say in it unlike in the adjudication 

process.  

In mediation, the parties in dispute retain the right to decide for 

themselves whether to settle a dispute and the terms of any settlement. It 

is essentially a negotiation process where the mediator merely facilitates 

an amicable settlement between the parties. Historically, it has been 

observed that the parties tend to honour the terms of settlement reached 

in the process of mediation as such terms of settlement are decided by the 

parties themselves. It is not in the nature of adjudication by a court of law, 

but rather a middle path of understanding decided by the parties for their 

mutual benefit. The mediator therefore is required to ensure that the 

parties have an in-depth understanding of their case. There is ample time 

for analysing the facts and law, identifying underlying interests, exploring 

options and negotiating extensively. However, the mediator is a facilitator 

and does not exercise authority. If the case settles, the terms are what the 

parties have decided. It is their chosen action. However, if the parties  
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decide not to settle and return to court they are doing so after 

understanding their case, its strengths, weaknesses and the consequences 

of failing to settle and returning to court. This is again an informed choice 

and litigation becomes a chosen action and not a spontaneous reaction to 

conflict (Ollapally, 2012). 

The main objective of this research is to assess the effect of mediation in 

resolving matrimonial dispute cases. Studies on effectiveness of any 

initiative should be evaluated periodically to ascertain its successful 

implementation and help the policy makers improve the existing victim 

reforms. Effectiveness is generally measured through satisfaction with 

both the process and the outcome, perceptions of' Fairness regarding both, 

attitude towards the spouse and Agreement completion. Mediation helps in 

focusing on the core issues of the dispute and in solving them. Since, 

communication is the core of mediation. Communication between all the 

participants in mediation is necessary for the success of mediation. 

Communication between the couples helps in clarifying the 

misunderstandings which may sometimes lead to the reunion of the couple 

or help them develop a mutually feasible agreement. This helps them in 

their healing process and returning their lives back to some form of 

normality. 

The study found a high rate of support for mediation and there are 

congruence of opinions and expectations among the stakeholders involved 

in this study. The findings of this study are in line with other evaluations of 

family mediation programs which consistently concluded that the couples 

are better off after participating in the mediation process when compared  
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to the judicial process. The Tamil Nadu Mediation and Conciliation Centre 

in the campus of the High Court of Madras since its inception has been 

trendsetter for many High Courts in India. The Centre with its dedicated 

team of experienced trained mediators and the efficient administrative unit 

is indeed working towards accomplishing its mission to achieve 

inexpensive and expeditious justice through amicable settlement of 

disputes and thereby maintain peace and harmony in the society.  

The success of mediation derives from the mutual understanding between 

the parties as well as the inherent flexibility and creativity of the 

agreements reached during the process. Periodic evaluation is crucial to 

meet growing demands for accountability and improved services. The 

researcher has identified the gaps in the functioning of the mediation 

process based on the previous and the current research findings and 

theories supporting the mediation process. The focus of the research was 

to assess the functioning of the mediation process in matrimonial dispute 

cases. The practice of mediation is yet to evolve throughout India and 

periodic assessment must be done to improve the process continuously. 

Future research will be directed toward studying the contributing factors 

leading to the success/failure of mediation.  

➢ Research on the opinions of the higher judicial officers, lawyers, 

police personnel, and policy makers must be done as their 

decisions and action/inaction can have a significant impact on the 

development and implementation of the mediation process. 
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➢ In-depth qualitative analysis of the mediators, the influence of 

training, their personality, style, skills and their experiences need 

to be conducted. 

➢ Research must be done on the causes and consequences of failed 

mediation and study the causes leading to failed mediation. 

5.0. CONCLUSION 

In a country where marriage is a cornerstone of family life, there has long 

been a deep social stigma associated with divorce. The older generations 

generally discourage the legalization of marital separation, and many 

couples who have been seperated for years and do not live together are 

still not officially divorced. Because of societal shame, divorce has been so 

scorned or whispered secret, especially among India's older generations. 

However, with economic prosperity, increased ego between the partners 

and professional competition, the number of divorce cases is increasing in 

India. Recently, young married couples have stopped giving value to 

marriages and for petty reasons, their marriages fall apart. Anger and 

disappointment are common feelings that may arise during divorce 

negotiations. In fact, the parties often have a hard time communicating 

with each other about settling divorce issues such as division of property, 

child custody, visitation and spousal and child support issues. Besides 

seeking the support of family, friends and professional advice, some 

couples are opting for divorce mediation to resolve their divorce issues in 

order to avoid the stress of a costly and lengthy divorce trial (Provda, 

2013). Many couples are happy to resolve problems about finances and  
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children via mediation. Since it focuses on the future rather than the past, 

allowing both to reach a compromise which is considered just and fair.  

Mediation teaches the parties to communicate and to work through their 

issues productively. Therefore, mediation is appropriate in family related 

matters because it encourages collaborative problem solving by the parties.  

Mediation offers an environment well-suited to identifying and addressing 

the strong emotional issues associated with divorce and parenting 

conflicts. It is structured to focus parties attention on a common interest: 

the resolution of the disputed issues and when children are involved, the 

future of their children. The informality and flexibility of the mediation 

process allows issues to be discussed that might otherwise be raised in a 

more adversarial or narrowly focused process. 

6.0. RECOMMENDATIONS 

The researcher suggests the following to improve the mediation process 

and they are given below: 

➢ Proper awareness of the mediation process in judicial officers and 

the police is important in order to convince them to refer more 

cases to mediation at pre-litigation stage which can be through 

periodic training, organizing seminars, workshops and information 

meetings. 

➢ Careful selection and periodic training of the mediators to update 

them with new conflict resolution techniques.  
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➢ Raising public awareness among citizens through mass-media by 

way of regular articles, producing educational programs and 

broadcasting them on TV and radio.  

➢ Introducing the subject of mediation and incorporating it in the 

course curriculum for   Law, Social Work and Psychology. 

➢ Inclusion of a trained social worker or a psychologist specialized in 

handling relationship conflicts, in the mediation process to assist 

the couples. 

➢ Introducing Family group conferencing and other models of 

restorative justice in the judicial system to increase the social and 

moral responsibility of the society. 

➢ Organizing regional, national and international conferences with 

opportunities to gather all key stakeholders in the field of 

mediation to discuss the current practices, issues, challenges, 

shared experiences and develop innovative strategies for the 

development of mediation process in India. 

➢ Introducing the practice of mediation or any other accepted 

restorative programme/ ADR method in the Indian judiciary like 

family conferencing, sentencing circles and its implementation for 

IPC crimes (excluding violent cases) and juvenile delinquency 

cases. 

➢ Conducting research and continuous assessment as tools for 

further implementation to develop mediation based on local 

cultural traditions. 
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➢ Drawing up a national plan for making mediation a regular and 

recognized alternative disputes resolution process, and provide for 

inclusive participation of lawyers, judges, NGOs and social workers 

in the process of mediation. 

➢ Providing for the establishment of mediation centers in all districts 

with necessary infrastructure. 

➢ Updating the mediation training manual annually and including 

aspects of training and awareness for the mediators, judicial 

officers, and lawyers. 
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ABSTRACT 

Criminals and crimes leave traces at crime scenes and it is the duty of the 

investigator and investigation agency to find out the leads and solve the 

mystery behind every crime. Investigation is the bedrock for any criminal 

prosecution and hence the success of criminal prosecutions always depends 

on the facts revealed through such investigations. In most cases, there may be 

eyewitnesses or direct physical evidence that may lead to identifying the 

culprits. However, there are occasions in which there are no eyewitnesses or 

eyewitnesses may turn hostile and physical evidence may be insufficient to 

identify the culprit. The developments in science and technology have 

introduced different tests which offer various advantages to the investigation 

officers and agencies. The DNA test; Lie Detector Test; Narco-Analysis; 

Polygraph Test; Ballistic Tests; etc. are some of the important tests which 

make the investigation easier and more accurate. The inherent advantages of 

these tests have made them, an indispensable part of modern criminal 

investigations. On one hand, these tests are considered useful in criminal 

investigation and on the other hand, they raise several concerns including 

human rights violations and admissibility of evidence collected through such 

tests, etc. Hence, this paper examines the beneficial use of scientific tests in 

criminal investigation and its important legal concerns.   
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1.1. SCIENTIFIC TESTS AND CRIMINAL INVESTIGATION  

In criminal investigations, scientific tests are tests that are used for 

collecting evidence to prove or disprove the story of the investigation 

agency and the prosecutor. In a country like India which follows an 

adversarial system of criminal justice administration, the judiciary has set a 

high threshold of proof, i.e. ‘beyond reasonable doubt’ and ‘beyond the 

shadow of a doubt’ (Mishra, 2021; Sivanandan, 2019). The scientific tests 

are treated as an effective tool to prove the facts beyond any reasonable 

doubt before the court. The use of different scientific tests for the collection 

of evidence in criminal cases is not new in India (Shali, 2018). However, the 

emergence of various modern techniques and the development of forensic 

science have made the use of scientific techniques in criminal 

investigations a complex one. Even though the scientific tests and their 

processes are complex, the absence of eyewitnesses and direct evidence 

compelled the use of different scientific tests to ascertain the veracity of the 

facts. These scientific tests help the investigation agencies to identify the 

following questions:  

 

a) Whether there is a commission of a crime? In certain cases without 

conducting adequate scientific analysis and tests, it may be difficult to 

identify the commission of crimes. For example, if a dead body is found 

otherwise than in an abnormal circumstance, to identify whether the death 

is natural or homicidal, the investigating agency will depend on scientific 

tests. 
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b) If there is a crime, how and when it is committed? Normally through an 

examination of the crime scene and from the evidence of eye witnesses the 

investigating agency can reach a conclusion that how and when the crime 

is committed. However, in certain cases, the investigation agency may find 

it difficult to reach a probable conclusion about the mode of commission 

and the time of commission, then they take recourse to the scientific tests.  

 

c) Who has committed the crime? In certain cases identifying the real 

culprit may be a herculean task in the absence of sufficient evidence. With 

the use of scientific tests, the investigation agency can get clues and it will 

enable to identify the real culprit. Moreover, scientific tests can be used to 

verify the culprit and to establish his links with the crime (Math, 2011).  

 

In India, the use of scientific tests in criminal investigation is statutorily 

recognised (Jaga Arjan Dangar, 2018). Sections 154 to 176 of the Indian 

Code of Criminal Procedure, 1973 deal with the powers and procedure of 

criminal investigation in general. Among these, Sections 156 to 159 

specifically recognise the power of investigating agencies to use scientific 

tests as a part of the investigation process.  Moreover, Section 161 of the 

Code of Criminal Procedure empowers the investigating officer to examine 

the accused during the investigation (Cr. PC, 1973). It is to be noted that, it 

is the duty of every citizen in the country to assist the investigation 

agencies to detect and prevent crimes. In fact, everyone owes a duty to help 

the State to bring the criminals in front of the law. Therefore, everyone is 

expected to disclose the information vested with them about the crime and 

thereby facilitate the investigation agency to reveal the mystery. In cases 

where it is required the investigation agency is empowered to use 

appropriate scientific tests to collect evidence and also to verify the pieces  
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of evidence already collected. In these modern times, where the criminals 

use technologies and modern methods, in order to get a clue and to 

ascertain the innocence and guilt of suspects, the use of scientific tests is a 

compulsion.     

 
1.2. DIFFERENT TYPES OF SCIENTIFIC TESTS: 

Various scientific tests are being used for criminal investigation including 

the detection of crime, the mode of commission, the culprits, etc. These 

tests include P300 Test or Brain Mapping Test; Lie Detector Test; DNA 

Profiling; Fingerprint Test; Palm Test; Foot Test; Narco Analysis; 

Ossification Test; Voice Analysis Test; Handwriting Test; and Ballistic & 

Explosives Tests; etc. These tests mainly involve chemical analysis and the 

use of different types of equipment. However, in certain tests, there is 

direct contact and invasion of the body of the accused and witnesses. 

Moreover, the accused is compelled to make a statement either directly or 

indirectly. Therefore, the use of such scientific tests for criminal 

investigation is being challenged on the ground of its interference with the 

rights of the accused and witnesses. The most contentious such scientific 

tests are:  

 
1.2.1. BRAIN MAPPING TEST OR P300 TEST: 

It is an established fact that, whenever the test subject is faced with a 

familiar event, situation, words, etc., the brain emits a particular kind of 

wave, which is termed as P300. Hence this test is also known as P3 or P300  

test. Whenever a person commits a crime the details regarding such crime 

will be stored in his brain. Hence, when a similar situation, name or word is  
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being made aware the brain will respond to it. Thus, the subject will be 

interviewed using certain keywords including neutral words, and words 

directly connected with the crime as well as certain words, and names that 

investigating agency found out through their investigation. During this  

interview session, several sensors will be attached to the body of the 

subject and using such sensors, the experts will identify the generation of 

P300. It is generally understood that P300 waves will be generated only if 

the subject have some connection with the crime. In the P300 test, the 

subject is not making any oral response. It is only through the P300 waves 

the conclusions are drawn by the experts and which gives leads to the 

investigation and helps the collection of evidence (Patowary & Bairagi, 

2010; Malini, S. & Chandrakanth, B.K, 2020).  

 

1.2.2. NARCO ANALYSIS TEST OR TRUTH SERUM TEST:  

A person is able to lie only if he can imagine. In the Narco-analysis test, the 

expert will administer a chemical drug which will lower the inhibitions of 

the subject and he will share the information freely. In this state, a person 

won’t be able to imagine and lie or manipulate. Most commonly Sodium 

Pentothal drug is being used in this test. Some other types of drugs are also 

being used for the conduct of Narco analysis and these drugs are generally 

referred to as truth serums. Therefore, the Narco analysis test is also 

known as the truth serum test. The concerned experts administer this drug  

intravenously and as a result, the subject will enter into a hypnotic trance. 

In this stage, the subject is not in a position to speak up on his own but is 

able to answer the questions. Such answers to the questions are considered 

spontaneous and free from manipulations. The entire process of question-

answer sessions will be recorded and the same is being used by the 

investigation agency (Pillai, 2010).   
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1.2.3.LIE DETECTOR TEST OR POLYGRAPH EXAMINATION:  

When a person lies in response to a question, his body will produce certain 

physiological responses which are different from those he produces during 

the normal course. Using the instruments attached to the body of the 

person, such responses will be recorded. In the beginning, the experts will 

ask a few normal questions to identify the normal physiological responses 

of the subject and record them. Then the questions relating to the crime 

begin, and the physiological responses while answering the said questions 

are also recorded. Based on the deviations in the physiological responses 

produced during answering the questions relating to the crime, the experts 

will interpret the result (Meijer & Verschuere, 2010; Tarase et al, 2013).    

 
1.3. SCIENTIFIC TESTS AND LEGAL CONCERNS:  

In cases where the investigating agency reasonably suspects the 

involvement of the person with the crime and in the absence of other 

means to extract information from such person, the investigating agency 

will prefer the scientific tests. However, the way in which the tests such as 

brain mapping, narco analysis and polygraph test is being conducted, there 

arises a question about their legal validity. The major concerns of these 

scientific tests are as follows:  

 

a) INTERFERENCE WITH RIGHT AGAINST SELF INCRIMINATION:  

The extraction of information from an uncooperative person is the most 

laborious part of any criminal investigation. Scientific tests have emerged 

as an alternative to extracting information without resorting to illegal third 

degree and other physical violence. However, it is argued that the 

extraction of information using the scientific test from a person is violative 

of his fundamental rights guaranteed in the Constitution of India. The basis  
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of this argument is the right against self –incrimination guaranteed under 

Article 20 (3) of the Constitution. It is one of the cardinal principles of any 

criminal justice system is that an accused cannot be compelled to give 

evidence against himself. It is well recognised under international human 

rights law as well as various countries’ national legal systems. The major 

objective behind this rule is to avoid the possibility of physical coercion to 

extract the information and thereby prevent custodial torture and 

involuntary confessions.  

 

Article 20(3) says that “No person accused of any offence shall be 

compelled to be a witness against himself”. The scope of this right has been 

discussed by the Indian judiciary through various decisions. One of the first 

cases in this regard is M. P. Sharma v. Satish Chandra (SC, 1954), wherein 

the Hon’ble Supreme Court held that, “A person can ‘be a witness’ not 

merely by giving oral evidence but also by producing documents or making 

intelligible gestures as in the case of a dumb witness or the like. ‘To be a 

witness’ is nothing more than ‘to furnish evidence’, and such evidence can 

be furnished through the lips or by the production of a thing or of a 

document or in other modes”. Further the Court stated, “the protection 

afforded to an accused in so far as it is related to the phrase ‘to be a 

witness’ is not merely in respect of testimonial compulsion in the 

courtroom but may well extend to compelled testimony previously 

obtained from him”. 

 

In the State of Bombay v. Kathi Kalu Oghad and Others (SC, 1961), the 

Hon’ble Apex Court observed that, “Self-incrimination must mean 

conveying information based upon the personal knowledge of the person 

giving the information and cannot include merely the mechanical process  
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of producing documents in court which may throw a light on any of the 

points in controversy, but which do not contain any statement of the 

accused based on his personal knowledge”. Hence the Court said, ‘the 

production of a document, with a view to comparing the writing or the 

signature or the impression, is not the statement in nature of a personal 

testimony’. Thus, if an accused is compelled by the Court or investigation 

agency to give a specimen writing or signature or finger expression, he is 

not eligible for the protection of right against self-incrimination under 

Article 20(3). The scope of right against self-incrimination was further 

widened by the judiciary in the case of Nandini Satpathy v. P.L. Dani (SC, 

1978). The Hon’ble Apex Court observed, “Compelled testimony' must be 

read as evidence procured not merely by physical threats or violence but 

by psychic torture, atmospheric pressure, environmental coercion tiring 

interrogative prolixity, overbearing and intimidatory methods and the like 

not legal penalty for violation”. The Court highlighted that every accused 

person has a right to silence during interrogation as a part of his right 

under Article 20(3). Further in Ramchandra Ram Reddy v. The State of 

Maharashtra (BHC, 2004), the Bombay High Court declared that, “in order 

to invoke Article 20(3) the following things must happen: 

1. There should be formal accusation of commission of any offence. 

2. The accused of such formal accusation should be compelled to 

make a statement. 

3. The statement so compulsorily made or evoked or provoked is 

incriminating to the accused or maker thereof. 

4. Result of such statement must be a testimony with these 

ingredients as even though Article 20(3) are established, the 

protection under testimonial compulsion will come into operation”. 
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From these cases and other similar decisions, it can be seen that the right 

against self-incrimination is available against oral and written 

statements/documents as well as any other things which are having the 

character of evidence. However, the compulsion to produce a document, 

specimen signature, thumb impression etc. for the comparison is not 

covered under this right. The use of scientific tests such as brain mapping, 

narco-analysis and polygraph test and its interference with right against 

self-incrimination was discussed at length by the judiciary in different 

cases.  

 

In the case of Ramchandra Ram Reddy v. The State of Maharashtra (BHC, 

2004), the Hon’ble Bombay High Court expressly dealt with two issues 

relating to scientific tests such as bairn mapping, polygraph and narco 

analysis. Firstly, the Court discussed the question of whether the results of 

these tests can be considered as a statement made by the accused for the 

purpose of Article 20(3) of the Constitution of India. Secondly, whether 

compulsory administration of these scientific tests violates the rights 

guaranteed under Article 20(3). The Court pointed out that in brain 

mapping test and polygraph test, there are no statements or testimony 

rather the experts will form a conclusion based on the responses of the 

accused with the help of certain machines. Hence, there is no statements 

are generated at the instance of the accused and hence, both these tests 

would not violate the right guaranteed under Article 20(3).  

 

Therefore, the Court held that the Brain Mapping/P- 300 or Lie 

Detector/polygraph tests can be administered to any accused or a witness 

even without his consent. With respect to the Narco analysis test, the Court 

came to the conclusion that there is a statement or testimony generated at  
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the instance of the accused. Hence, such statements can be considered for 

the purpose of statements under Article 20(3). The Court further observed 

that, “The question which falls for consideration, therefore, is whether such 

statement can be forcibly taken from the accused by requiring him to 

undergo the Truth Serum Test against his will. It will be seen that such a 

statement will attract the bar of Article 20(3) only if it is inculpating or 

incriminates the person making it. Whether it is so or not can be 

ascertained only after the test is administered and not before. Therefore, 

there is no reason to prevent the administration of narco analysis because 

there are enough protections available under the Indian Evidence Act, 

under Criminal Procedure Code and under the Constitution (Article 20(3), 

to prevent the inclusion of any incriminating statement if one comes out 

after administration of the test”. 

 

In Dinesh Dalmia v. State (MHC, 2006), the Hon’ble Madras High Court 

observed that, “unless such scientific tests are conducted, the investigating 

agency may not be in a position to come out with clinching testimony as 

against the petitioner. Subjecting an accused to undergo such scientific 

tests will not amount to breaking his silence by force. He may be taken to 

the laboratory for such tests against his will, but the revelation during such 

tests is quite voluntary. Therefore, such process does not amount to 

compelling a witness to give evidence as against him”. 

 

In Rojo George v. Deputy Superintendent of Police (KHC, 2006), the Hon’ble 

Kerala High Court held that, “in present days the technics used by the 

criminals for commission of crime are very sophisticated and modern. The  

 

 



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

88 

 

conventional method of questioning may not yield any result at all. That is 

why the scientific tests like polygraph, brain mapping, narco analysis, etc. 

are now used in the investigation of a case. When such tests are conducted 

under the strict supervision of the expert, it cannot be said that there is any 

violation of the fundamental rights guaranteed to a citizen of India”.  

 

In Smt. Selvi and Ors. v. State by Koramangala Police (Kr HC, 2004), the 

Hon’ble Karnataka High Court observed that, “It is true in Narco-analysis 

Test, nothing is extracted from the body of accused nor anything is 

compared nor tallied since what is obtained is statement or information 

given by the accused. Such statement made or information given by an 

accused will be either exculpatory or inculpatory and it is only inculpatory 

statement which is hit by Article 20(3) of the Constitution”. The Hon’ble 

Gujarat High Court in Santokben Sharmanbhai Jadeja v. State of Gujarat 

(GHC, 2008), also held that, “by conducting/performing the Narco Analysis 

Test itself would not tantamount to compulsive testimony or testimonial 

compulsion and the same would not amount to violation of Article 20(3) of 

the Constitution of India. If the statement recorded during the course of the 

aforesaid test is used against the accused, enough protection exists in the 

Criminal Procedure Code and/or Indian Evidence Act and recourse to 

which can be taken as and when the Investigating Agency seeks to produce 

such statement as evidence. Merely on apprehension and/or presumption 

that the said statement could be used by the Investigating Agency against 

the person making it that by itself is no ground not to permit the 

Investigating Agency to conduct/perform the Narco Analysis Test upon the 

accused”.  
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Further, the Court observed that, “What is received at the conclusion of 

brain mapping and P300 test is indication of the fact that the accused or the 

suspect does have or is in possession of knowledge about the subject on 

which he was questioned. There is no verbal response from the witness. 

There is no statement coming out of this voluntarily test and the 

consequences which come out of such test is not a statement and therefore, 

there would not be bar of Article 20(3) of the Constitution of India so far as 

Brain Mapping Test is concerned”. So also, the Court held that, “the 

question of consent of the accused at the stage of conducting/performing 

the aforesaid two tests is not required to be considered”.  

Finally, the Hon’ble Supreme Court in Smt. Selvi & Ors. v. State of Karnataka 

(SC, 2010), rejected the contention that, at the time of conduct of test, it is 

not known whether the results will eventually prove to be inculpatory or 

exculpatory and hence Narco analysis can be administered even without 

consent. The Court categorically observed that, “it is quite evident that the 

narcoanalysis technique involves a testimonial act. A subject is encouraged 

to speak in a drug-induced state, and there is no reason why such an act 

should be treated any differently from verbal answers during an ordinary 

interrogation. Therefore, the compulsory administration of the 

narcoanalysis test amounts to ‘testimonial compulsion’ and thereby 

interferes with the protection of Article 20(3)”.  

 

Further the Hon’ble Apex Court observed that “the results obtained from 

tests such as polygraph examination and the BEAP test should also be 

treated as `personal testimony', since they are a means for `imparting 

personal knowledge about relevant facts. Therefore, the results obtained 

through the involuntary administration of either of the impugned tests  

https://indiankanoon.org/doc/366712/
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come within the scope of `testimonial compulsion', thereby attracting the 

protective shield of Article 20(3)”. The Selvi case is the landmark case in 

this regard which settled the questions relating to the use of narco analysis, 

polygraph test and brain mapping tests and their interference with the 

right to self-incrimination. It is now settled that, involuntary 

administration of these three tests are violative of Article 20 (3) as it 

generates a statement in the nature of a testimonial compulsion. Generally, 

the investigating agency may go for narcoanalysis only after obtaining the 

necessary consent from the concerned persons.  

 

However, in cases where the accused is unwilling to undergo the narco 

analysis test, the use of such a test is violative of Article 20(3). The 

reasoning of the Court is based on the fact that the narco analysis test 

generates a statement. It is to be noted that, once the truth serum is 

injected into the person he will speak voluntarily to the questions which 

are asked during the test. Hence, the element of compulsion can be ruled 

out. However, it can be argued that the information which is collected in 

such a way from the person when he is in dazed and half-conscious state, is 

invalid. However, this argument is not sound because under Section 29 of 

the Indian Evidence Act a confession obtained under the similar 

circumstance is valid.   

 

Where the confession is the outcome of a fraud being played with the 

accused, it is nevertheless relevant (Singh, 2004). Thus, in a case where the 

two accused persons who were left in a room thought they were all alone, 

but secret tape recorders were recording their conversation, the 

confessions thus recorded were held to be relevant (R., 1966). Similarly, 

where an accused was persuaded to submit to a medical examination for  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

91 

 

an innocent purpose which was in fact conducted for criminal purpose, his 

statements to the doctor and doctor’s report were held to be relevant at the  

discretion of the court (R., 1963). If under Section 29 of the Indian Evidence 

Act, the above-mentioned methods of collection of evidence is accepted, 

narcoanalysis can also be treated as a technique which comes under this 

section. Thus, it is submitted that the investigating agency can use the 

information extracted through narcoanalysis as a base for further 

investigation and for collecting other valuable evidence (Pillai, 2010). 

  

The compulsory administration of polygraph test and barin mapping test is 

prohibited due to the fact that, the results obtained through these tests 

would amount to a statement. It is to be noted that the results of such tests 

would not be considered as a basis for conviction. It is only after 

establishing facts based on other evidence, the Courts will take into 

account the results of such tests. Hence, prohibiting the use of such 

scientific tests in this modern era is not in tune with the need of criminal 

justice delivery in the country.  

 

b) ENCROACHMENT WITH RIGHT TO PERSONAL LIBERTY: 

Liberty is one of the most important fundamental rights of an individual. 

The compulsory administration of scientific tests against the consent of the 

accused is argued as a violation of the personal liberty of an individual. 

This is because, for the conduct of such tests, the concerned persons are 

required to be confined under the control of investigating agency. Such 

confinement would amount to a violation of the personal liberty of an 

individual which is guaranteed under Article 21, in the absence of a valid 

procedure established by law. It is to be noted that the Code of Criminal 

Procedure statutorily recognises the power of the investigating agency and  
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the Courts to detain and restrict the liberty of individuals for the purpose of 

an effective investigation and prosecution of the accused. It is to be noted 

that, based on the provisions of the Code of Criminal Procedure and other 

criminal statutes, which empower the investigating agency to detain a 

person, will act as a valid procedure established by the law for the purpose 

of restricting the right to personal liberty. Hence, the compulsory 

administration of scientific tests after obtaining permission from the 

concerned Courts should not be considered as a violation of personal 

liberty.  

 
c) INTERFERENCE WITH RIGHT TO PRIVACY:  

The use of scientific tests is opposed on the ground that it interferes with 

the right to privacy of an individual. Though the right to privacy is not 

expressly guaranteed in the Constitution of India, but through judicial 

interpretations, the judiciary has included the right to privacy and its 

various dimensions under Article 21 of the Indian Constitution (SC, 1995; 

SC, 1999; SC, 2017). The scientific tests are objected to on the ground that, 

it interferes with the body and mind of the accused. These tests directly 

intrude on the mental processes of the subject, who lacks control over his 

mind during the questioning due to the effect of drugs. There is a risk that 

the unconscious mind may reveal personal information that is irrelevant to 

the investigation. However, there is no official guidelines available to 

ensure the confidentiality of personal information and to safeguard the 

privacy of test subjects. 

 

In Smt. Selvi & Ors. v. State of Karnataka (SC, 2010), the Hon’ble Supreme 

Court observed that, “an individual’s decision to make a statement is the 

product of a private choice and there should be no scope for any other  
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individual to interfere with such autonomy, especially in circumstances 

where the person faces exposure to criminal charges or penalties. 

Therefore, it is our considered opinion that subjecting a person to the 

impugned techniques in an involuntary manner violates the prescribed 

boundaries of privacy”. It is to be noted that the right to privacy is subject 

to compelling public interests. Hence, in cases where there is no other 

alternative is available, as a last resort the investigating agency should be 

allowed to use the scientific tests even without the consent of the accused.  

 
d) VIOLATION OF RIGHT TO FAIR TRIAL:  

In Selvi case (SC, 2010) the Supreme Court held that, “in the light of a 

conjunctive reading of Article 20(3) of the Constitution and Section 27 of 

the Evidence Act, if the fact of compulsion is proved, the results of the 

scientific tests will not be admissible as evidence. If the compulsory 

administration of scientific tests are allowed, it would also affect some of 

the key components of the ‘right to fair trial’”. The major component which 

was identified by the Court in those cases are the access to legal advice at 

the time of custody. The Court observed that, if the investigating officer 

uses the scientific tests, then the objective of providing access to legal 

advice is frustrated. Further, the Court held that, at the stage of trial, the 

prosecution is obliged to supply copies of all incriminating materials to the 

accused but reliance on the impugned tests could curtail the opportunity of 

presenting a meaningful and wholesome defence. If the contents of the 

revelations or inferences are communicated much later to the accused, 

there may not be sufficient time to prepare an adequate defence. The right 

to a fair trial is an important element of criminal justice administration in 

every country. In India, this right is guaranteed as a part of Article 21 of the 

Constitution. It is to be noted that, the right to a fair trial like any other  
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right is not an absolute right. Hence, any right which is conferred under 

Article 21 can be restricted by an appropriate procedure established by 

law.  

 

The collection of evidence and prosecution of the accused is a compelling 

public interest. When the investigating agency is in darkness, then in order 

to get a lead, the scientific tests can be allowed. The need for using 

scientific tests and their importance in criminal investigation and trials are 

well-acknowledged in most of the legal systems in the world. In India, 

though the scientific test using blood samples, DNA etc. were recognised 

but the involuntary administration of important scientific tests like’ brain 

mapping, polygraph and narcoanalysis is not yet acknowledged. Along with 

the arguments based on the violation of fundamental rights such as the 

right against self-incrimination, privacy, etc., it is argued that these tests 

are not fool-proof and the results may mislead. It is to be noted that, the 

results of these tests are not expressly admissible before the Court, it is 

only acting as a source of information to the investigating agency and based 

on such information, the investigating agencies collect the relevant 

admissible evidence. Hence, the reliability of the test results will not 

adversely affect the accused. Moreover, the accused is entitled to seek the 

protection of rights against self-incrimination in cases of direct use of test 

results as evidence. It is relevant to note here that, in different cases, the 

judiciary has made clear that an accused can request the conduct of such 

scientific tests in order to prove his innocence. This right is recognised as a 

part of Articles 14, 21 of the Indian Constitution and other provisions in the 

Code of Criminal Procedure (GHC, 2022).  
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2.0. CONCLUSION  

Scientific tests such as brain mapping, polygraph and narco analysis have 

emerged as significant tools for criminal investigation. Generally, these 

tests are preferred by the investigating agency only as a last resort to get a 

lead when they are in darkness. However, the Hon’ble Apex Court has made 

a qualification for the use of such tests i.e. only with the consent of the 

accused. In this modern scientific world, the investigating agencies should 

be permitted to use these scientific tests as a part of investigation. This is 

because as these tests does not involve any element of torture or physical 

violence, these tests can avoid the use of traditional physical torture. 

Though physical violence is not accepted in the Indian legal system, in 

order to extract the information from the suspected persons, the 

investigating agencies may resort to physical violence. Hence, if the 

scientific tests are allowed, they can prevent the use of such physical 

violence and they can act as an effective tool for the investigation of crimes.  

At present, there exist Guidelines for the Administration of Polygraph Test 

(Lie Detector Test) on an Accused, 2000 formulated by the National Human 

Rights Commission of India. The judiciary has extended the application of 

this guideline for the conduct of tests such as narcoanalysis and brain 

mapping also. This guideline offers safeguards to the accused against any 

possible violation of fundamental rights. In order to ensure the effective 

use of scientific tests and to prevent any possible violation of the rights of 

the accused, there is a need to develop a legislative framework clearly 

explaining the modus operandi of the conduct of these tests and the rules 

relating to the admissibility of results.  
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ABSTRACT 

The brutal practice of ‘witch hunting’ and ‘witch branding’ is mostly 

prevalent in twelve states of India — Jharkhand, Bihar, West Bengal, Odisha, 

Haryana, Gujarat, Rajasthan, Madhya Pradesh, Uttar Pradesh, Assam, 

Chhattisgarh and Maharashtra. “According to the disclosed statistics and 

data compiled by National Crimes Record Bureau (NCRB) before the Supreme 

Court of India on crime regarding ‘witch hunting’ there have been 2391 

murders or culpable homicides and extortion cases between the year 1999 

and 2013 in India. The three Indian major developed states namely   Andhra 

Pradesh, Jharkhand and Odisha are among the worst in the list, each 

accounting for about 400 deaths in the past 15 years. Situation is grim and 

horrific. Hardly there has been any change in numbers in real time soon, as 

per the National Crime Report Bureau investigation data.” 

This paper, therefore, aims to study and analyse the causes, effects and 

reasons behind its continued persistence in rural India. It strives to throw 

light upon how the prevalent State legislations on ‘Witch- Hunting’, its 

ineffective in alleviating the evil practices and emphasizes on the pressing 

need for a Central Legislation to curb the same. 

Key words: Culpable homicide, Murder, Death, Statistics, Investigation. 
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1.0. INTRODUCTION 

“Once a witch, always a witch” — “an old saying but that’s how it is in the 

rural heartlands of India. Once you are labeled a ‘witch’, the tag will remain 

forever, no matter what. The superstition and the belief in the existence of 

witches still exist in many states of India.” Witch hunting is considered as 

an infectious disease which is slowly spreading to newer areas. The 

concept of ‘witch hunting initially started in Europe and till date it is being 

continued with tragic consequences. In early Europe, the women who were 

against the church were considered as ‘witches’. These women were 

regarded as one who brings misfortune and thus to protect the society 

those women were burnt. Later on women were held responsible for all the 

calamities let it be famine, flood, and epidemic diseases which caused death 

of livestock. 

1.1. OBJECTIVE OF THE STUDY 

The study gives a comprehensive depiction of the issue. There are four 

types of impact on the perpetrated crime i.e.  Social, psychological, moral, 

and economical.  The social and economic effect is when the victim is exiled 

from society or denied their rights to the property. While the moral and 

psychological impact is when the victim is secluded from society or is given 

a silent treatment by society (Yasmin, 2018). The acts of these groups can 

affect the sex of the victims, age of the victim, the caste of the victim, and 

economic status of the victim.” 

Not much has been documented in this area except by way of some articles. 

This paper   explores the reasons behind the existence of such beliefs and 

practices. The paper is organised into four segments and makes a humble  
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attempt to analyse ‘Witch Hunting’ and ‘Witch branding’ in the tribal states 

of India. 

The first part of the paper presents the statistical reality and incidents of 

witch hunting of different tribal dominated states like Assam, Jharkhand, 

and Orissa etc. The second part discusses the causes and types of attack 

and the catalyst to mob lynching, sexual assault, murder etc. While the 

third part analyses the international instruments, national and state 

legislation. While the fourth part deals with judicial responses and the need 

for strong central legislation. 

2.0. METHODOLOGY USED AND LITERATURE REVIEW 

This paper is theoretical in nature and uses secondary sources by giving 

references to different newspaper clippings regarding the gruesome 

incidents. Articles pertaining to the issue have been researched by taking 

into account the field study carried out in selected districts of Assam, 

Jharkhand, Madhya Pradesh, Meghalaya and Odisha, by Action Aid 

Association and from many other journals. Some data’s compiled by 

National Crimes Record Bureau have been used to substantiate the reality.” 

2.1. RESEARCH QUESTION 

 Despite the plethora of legislation why are the women the primary target of 

‘witch hunting’ and ‘witch branding’? 

“The act of violence against women has been classified as control, 

emotional violence, physical violence, and sexual violence (Krantz  & 

Garcia-Moreno,  2005).  In South Asia, violence against women is a 

particularly germane issue, also known as the ‘the most gender insensitive 

region in the world’ (Niaz, 2003). According to data of India’s National  
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Crime Records Bureau, more than 2,500 people, mostly women, have been 

killed in India in between the year 2000-2016 on being accused of 

witchcraft, putting the number to more 150 deaths annually. Similarly, in 

Nepal in the year 2018-19, their police had 51 victims of witchcraft, nearly 

all elderly women and widows. A WHO report in 2002 states that in 

Tanzania nearly 500 elderly women were killed annually after being 

accused of witchcraft. Modern day witch hunts and killings are not only 

confined to South Asia and parts of Africa but are prevalent across the 

globe.1 “ 

Women in India suffer are exploited in several ways. “To name a few: 

domestic violence, wife battering, rape, marital rape, incest, dowry-related 

violence, female infanticide, sexual harassment, human trafficking for 

prostitution and, last but not the least, witch-hunting (Yogesh & Kosambi, 

1993)”.2 In recent years, the media has reported many cases of witch-

hunting incidents in the country.  Most of the reporting came from a states 

like Jharkhand, Assam, Orissa, Himachal Pradesh, Chhattisgarh, Gujarat, 

Maharashtra, Rajasthan etc. 

2.2. THE STATISTICAL REALITY  

There are innumerable incidents of ‘witch hunting’ in India. According to 

National Crime Record Bureau’s data a total of 590 people, mostly women, 

were killed on allegations of practicing witchcraft between 2001 and 2020.  

 
1 ‘Witch-Hunting in Odisha: A compilation of case studies’ , Action Aid Association 

,India and  Odisha State human rights Commission, December 2021. 
2 “Devina Neogi; ‘A Study on the Practice of Witch-Hunting in Assam,  an Ontology’, 

Proceedings of the 6 World Conference on Women’s Studies, Vol. 5, Issue 1, 2020, pp. 

1-8 TIIKM ISSN 2424-6743 ; https://doi.org/10.17501/24246743.2020.5101” 
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“According to the latest NCRB data of 2020, 15 women were murdered on 

allegations of witchcraft. The states of Jharkhand, Chhattisgarh, Madhya 

Pradesh and Odisha – all with sizeable indigenous populations - together 

recorded 88 murders attributed to witch-hunting”.3 “Branding women as 

witches is particularly prevalent among tribal communities in the state. 

Though cases of witch-branding have been reported from 12 states in 

India, but are widespread in just a handful of states. About 2,300 murders 

of so-called witches were committed country-wide between 1999 and 

2013.Murder driven by the belief in black magic is common in the state of 

Jharkhand. According to the latest data of 2020 of the National Crime 

Record Bureau (NCRB), 15 women were murdered on allegations of 

witchcraft”.4 The state of Jharkhand alone registered the highest number 

with 54 witch-hunting murders in 2013, 52 in 2008 and 50 in the year 2007. 

2.3. HORRIFIC INCIDENTS OF WITCH-HUNTING 

2.3.1. JHARKHAND 

As the calendar ticked to 5th July 2022, the Times of India reported that a 

70-year-old woman was beaten to death in Jharkhand's Garhwa district by 

villagers who claimed that  

 

 
3 “‘Witch-hunting driven by class and gender discrimination in tribal areas of 

India’, Women in India, International, 26thFeb.2022; 

https://www.rfi.fr/en/international/20220226-witch-hunting-driven-by-class-and-

gender-discrimination-in-tribal-areas-of-india” 

4 “‘Witch-hunting driven by class and gender discrimination in tribal areas of 

India’; RFI International,26th Feb.2022”. 
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she practiced witchcraft. In April 2022, an elderly couple was killed in the 

district of Gumla of Jharkhand, for allegedly been suspected by their 

relatives to practice ‘witchcraft’. A major issue in Jharkhand is witchcraft 

resulting in murder on suspicion. “On 28th March 2021; a 55-year-old 

woman was lynched, beaten to death by locals at the Lapung area, a 

community development block of Ranchi, the capital city of Jharkhand. 

Some people suspected her of practicing witchcraft and later killed the 

woman mercilessly by entering her house.  

On 10th March, 2021, the newspaper reported, yet an another case of three 

persons, including a woman, being killed in an alleged ‘witch-hunt’ at 

Haatnada village under Sonua police station in West Singhbhum district of 

Jharkhand. In 2019, four people were lynched by a mob in Jharkhand. The 

victims, all over 60 years of age, were dragged out from their homes and 

beaten to death by masked men wielding stick.The highest numbers of 

cases are from the district of Chaibasa and Seraikela It is reported that a 

total of 233 women were murdered. The Jharkhand Central Bureau of 

Investigation (CBI) office puts the total number of such murders from 2001 

to October 2013 at 414. While cases registered for witchcraft at 2,854. 

These are statistics which have been logged in. However, there are many 

unrecorded ones which are far more than the official record than this 

number. 

 

Till 31st July 2020, there have been 18 cases of harassment in the name of 

‘Witch Bisahi’s. Jharkhand, which was carved out of Bihar in 2000, but is 

vulnerable to such a crime”. 
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The records are startling with three incidents of witch hunt violence per 

day. At least 1,000 people have been murdered in the past twenty-two 

years and 90 per cent victims are women. The National Crime Record 

Bureau data for 2019 revealed that Jharkhand was ranked third in witch-

hunting cases. 

 

2.3.2. ODISHA 

“In Odisha, a tribal woman along with her two sons and two daughters 

were murdered. Their bodies were dumped in a well close to their 

house. People suspected her to be a ‘witch’.Witch-hunts are still highly 

prevalent in twelve of Odisha’s thirty districts — especially Mayurbhanj, 

Keonjhar, Sundargarh, Malkangiri, Gajapati and Ganjam .Most of them are 

victims of superstitious practices targeted because of “causing health 

issues or crop failure. No action were taken by any agency.  

Neither the health department, nor police, or legal aid cell had ensured that 

such practices are eliminated from the village. A report on ‘Witch Hunting 

in Odisha’- was jointly released by the Odisha State Commission for 

Women and Action Aid, an international non-governmental organization 

on 20th December, 2021. The report is an extensive documentation of 102 

case studies of witch-branding, analysed using interviews with key 

informants. The state of Odisha has enacted the Odisha Prevention of Witch 

Hunting Act, 2013 which aims to prohibit and penalise such activities in the 

state.” 

2.3.3. ASSAM 

“Hundreds of people have been the victims of witch hunting and meted 

with severe punishment like mob lynching, rape, sexual assaults, naked 

parade, public shaming and social boycott from the community. Very often,  
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the people targeted are held responsible for crop failures, property loss, 

illnesses, deaths, or even natural calamities in their area. 

The concept of witchcraft is also deep-rooted in tribal belts of Assam 

.Examples are Kokrajhar, Chirang and Udalguri districts under the 

Bodoland Territorial Area Districts (BTAD). Karbi Anglong and Goalpara, 

are reported to have the highest number of witch-hunting deaths in the 

state. In upper Assam, areas like Sonitpur, Lakhimpur, Sibsagar and Jorhat 

also report a notably high number of witch hunting cases. 

 According to a research, in between the years of 1989-2014, 196 cases of 

witch hunting occurred in Assam. Around 193 people have been branded 

as ‘witches’ and killed and 202 cases were registered by the police during 

the period in between 2001 and 2017”.  

“Till date, there is no exact data on how many people have been killed, 

assaulted and outcast from the villages. As per the official records, the 

number of deaths could be hugely understated becomes it is difficult to file 

FIRs against a community which has committed the crime. Coupled with 

this, there is no individual attacker to lay the blame on. Since, the incidents 

happen in remote villages, there is less chance of being spotted by any 

government agency. Therefore, these cases are unlikely to be counted in 

the state database.” 

2.3.4. HIMACHAL PRADESH 

In another incident, a frenzied mob attacked an 84-year-old woman, 

blackened her face, garlanded her with shoes and paraded her through a 

village in Himachal Pradesh. Reason was suspicion. She was branded as a 

suspected ‘witch’ casting evil spells on others. A scene straight out of 

medieval India? No, this is happening in ‘Digital India even today’. 
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3.0. WHAT IS ‘WITCH HUNTING’? 

A ‘witch’ is described as a person (especially a woman) who is credited 

with having occult powers, and witchcraft is the practice of magic, labeled 

as ‘black magic’. ‘Witchcraft’ has different names and very often the woman 

is addressed as ‘Churail’, ‘Dayan’, Tohni’ etc in Indian languages. 

Etymologically, “the term ‘witchcraft’ is a compound of two words ‘wicce’ 

and ‘cræft’ wherein the word ‘wicce’ derives its origin from the old English 

word ‘wicca’ which refers to ‘witch’ and ‘craeft’ denotes ‘skill or ability’ 

(Dilts, 2015). In common parlance, “the definition of a witch is, one who 

causes harm to others by mystical means” (Needham, 1978:26) which was 

modified to “a person who uses non-physical means to cause misfortune or 

injury to other humans in 2004 (Hutton, 2004: 421)”.5“These definitions 

imply that there are people who use mystical or supernatural means to 

cause harm to others”. “Witchcraft infers to the practice of, and belief in, 

magical skills and abilities which are believed to influence the mind, body, 

or property — of others in a malicious manner.  

 

The rural locals believe that they possess a supernatural power that 

hampers other lives. It has been well depicted, documented, and believed 

that witchcraft has mainly been practiced mostly by females (see Richter, 

1982; Karlsen, 1998)”.6  “Witchcraft was a felony in both England and its 

American colonies, and therefore witches were hanged, not burned. 

However, witches’ bodies were burned in Scotland, though they were 

strangled to death first. About 30,000–60,000 people were  

 
5 “‘Witch-Hunting in Odisha’ A compilation of case studies’ , Action Aid Association 

,India and  Odisha State human rights Commission, December 2021”. 
6 Shamsher Alam* and Aditya Raj; ‘The Academic Journey of Witch Craft studies in 

India’, Man In India, 97 (21) : 123-138 The Academic.  
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executed in the whole of the main era of witchcraft persecutions, from the 

1427–36. These figures include estimates for cases where no records 

exist”7. Current scholarly estimates of the number of people who were 

executed for witchcraft vary from about 35,000 to 50,000. The total 

number of witch trials in Europe which are known to have ended in 

executions is around 12,000. These witch-hunts targeted women who had 

allegedly gained magical powers through devil worship. A bad harvest, a 

sick cow, or a stillborn child; were common catalysts for witch hunts. Many 

of those who were blamed were on the periphery of the society: the poor, 

the elderly or social outcasts, but anyone could be targeted, including 

children. The accused were often led through a series of trials and severely 

tortured. Torture was the easiest way to be fit for extracting confessions 

from the accused. Women were easier targets for the devil’s influence. 

Witchcraft was therefore seen from a gendered lens. From folk tales to 

horror movies to popular culture, the label and the vicious practices 

associated with it are conveniently thrust upon women, especially women 

from the marginalised sections of society, even today. 

3.1.THE HISTORY: 

The practice was documented for the first time in England, when a woman 

named Agnes Waterhouse became the first person to be executed in 

England for witchcraft in the famous trial of ‘The Chelmsford Witches’. The 

trial of ‘The Chelmsford Witches’ was followed by the trial of ‘The Pendle 

Witches’ in the early 1600s and the ‘Trier Witch Trials’ , which was the 

largest witch trials in European history. Subsequently, Witch-hunting  

 
7 https://www.english-heritage.org.uk/learn/histories/eight-witchcraft-myths/ 
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became prevalent in America as well. The Salem Witch Trials, which took 

place in the Massachusetts settlement of Salem in 1690, marked the start of 

this practice in the United States.8 

 

3.1.2. IN INDIA 

 ‘Witch-hunting’ has been in practice for hundreds of years in   tribal society 

of India. “The exact date of origin of witch-hunting in India is not known. 

The practice is said to have emanated hundreds of years ago in the 

Morigaon district of Assam which is famously called ‘the Indian capital of 

black magic’.’Witch-hunting’ is popularly known as ‘Dayan Pratha’ in the 

local dialect of Indian society.” 

 

“The earliest evidence of witch-hunt in India is the ‘Santhal witch trials’ in 

1792 in the district of Singhbhum of Chotonagpur division in India. The 

patriarchal mindset of societies is considered to be the cause of the globally 

common phenomenon of witch-hunting.” During the colonial times, 

missionaries and colonial administrators attempted to record and 

investigate matters related to ‘witch hunting’ and ‘witchcraft’ with the 

motive to control and regulate the subjugated people in the territorial 

domain of colonial India. Thereafter, some bits of information were 

collected from the ‘First War of Independence’ of 1857. This war was 

studied in great depth by historians. But it received little attention as ‘the 

first mass of witch-hunt among tribal communities’ of Chotonagpur.  

 

 

 

 
8 Vidya Kakra ; ‘Witch Hunting in India – Need for a Central Legislation’ Journal for 

Applicable law & Jurisprudence,Vol.I ,Issue-I, 
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3.2. THE STAGES 

Witch-hunting is a three-stage process viz. ‘accusation’, ‘declaration’, and 

‘persecution’.  

3.2.1. Accusation 

Accusation means and includes “accusing women of any harm occurred in 

the community or to the individual, such as the death of any person, child 

or animal, any disease in the village, natural disaster, or crop loss9”. 

3.2.2. Declaration 

Declaration means to declare or brand the woman as a witch as she 

possesses some evil power and exclude her socially. The so-called witches 

are identified through certain rituals by traditional witch-finders or witch 

doctors, who are variously known as the ‘khonses’, ‘sokha’, ‘janguru’, or 

‘ojha’, and then perpetrators charge them for persecution.  

3.2.3. Persecution 

Persecution includes mental and physical torture, ranging from social 

exclusion, name-calling, psychological torture, lynching, or putting to death 

in any way. The concept of persecution refers to strategic attempts 

encouraged by dominant and influential groups in society, directed at 

groups that threaten them. Accusing a Dalit woman of witchcraft and 

persecuting her is a standard weapon of patriarchal set-up in rural India. It 

is an acknowledged fact that most of the witch-hunting victims are widows, 

single, older women, and social-economic marginalized women without 

any. In the state of Jharkhand, tribal communities like Munda, Oraon, Ho, 

Majhi,Kharia, Birhor, etc., witchcraft are often practiced in cultures, where 

beliefs regarding paranormal powers, occultism, magical powers, 

supernatural forces, and black magical powers are deeply ingrained”.  

 
9 http://tehelka.com/why-women-are-branded-as-dayans/ 
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3.3. TYPES OF ATTACK 

3.3.1. Calculated Attacks:  

These are the planned attacks designed to fulfill some particular object 

including unlawfully grabbing property, sexual harassment and for taking 

revenge. 

3.3.2. Surprise Attacks:  

These attacks happen without any prior conflict and the victim has no 

knowledge of the accusation prior to these attacks. Surprise attacks are 

more violent than the calculated ones. 

3.3. CAUSES  

“Gender courting between the accuser(s) and the accused, plays an 

essential function in the choice of ‘goal/s.’ Such assaults are pre-planned 

and function the way for in search of revenge of pre-existent private 

conflicts. It plays a crucial element in such crimes. Because men are the 

selection makers; they often use such conflicts with an ulterior purpose of 

seizing the property, sexual harassment etc.  

 
Conspiracy plays an important role. Though practiced secretly nowadays, 

sometimes the entire village conspires against a household, usually of the 

Dalit or tribal family — a numerically weaker section in the village.  Single 

women, widows, and aged people are the most vulnerable people of the 

society. They are chosen for witchcraft and are targeted to capture their 

land and property. Most of these women come from backward areas. They 

are either ‘Adivasis’ or belong to the ‘Dalit’ community. Such women are 

the scapegoats in this crafted conspiracy by men. In the pretext of ‘Witch-

hunting’, people kill or rape innocent women to acquire their property. It is  
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also used as a tool for vengeance and to target others in local politics. There 

are many reasons why women are declared a ‘Dayan’ i.e. witches and many 

more loaded terms. She is branded on superstitious belief including- if the 

cow or buffalo stops giving milk or the well dries up, if there is scarcity of 

water and so on. Or, at times even for reasons like child death while giving 

birth. They are perceived to cause misfortune, sickness, and even death by 

casting ‘evil eye’. The suspected witch/es are then subjected to various 

ordeals to prove their innocence. If unsuccessful, punishments for such acts 

include chopping off of hands, knocking off the teeth, mouths burnt with 

hot oil and banishment from the village”. One of the bases of the 

establishment of witchcraft and witch hunt is superstition.  

Most of the communities settled in rural areas have a firm belief in the 

existence of evil spirits which are inherently trapped in women in the form 

of ‘dains’ and such women are persecuted as ‘tohnis’ or ‘pagnahin’. This 

practice is also considered as a form of rebellion which is nothing but a 

fight against the social order of the society i.e. the reaction of a male-

dominated society intolerant to the rebellion of women. Women are also 

deprived of possessing any ritual knowledge or even being a part of any 

ritual. Such knowledge can act as a hindrance in the established social 

order as well as a threat to the male-dominated class. Here one section of 

the society is striving to change the other section of society by bringing in a 

change in the existing social order via the support of such cultural 

practices.  

Established ‘Patriarchy’ also plays a vital role in the practice of witch hunts 

in India. The struggle and conflict between the male-dominated and  
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female-dominated system make it a rebellion in itself. Such rebellion can be 

against an established authority as well as that of the independence era 

where it was a sign of non-cooperation of the British rules and regulations 

where the agitation started from the Chota Nagpur region. It is important 

to understand the aspect of gender-based control where only women of a 

certain category are being persecuted as witches and are further controlled 

by performing various forms of violence like rape, domestic violence, etc. 

Even then, the persecuted women as witches are mostly widows, aged, 

lower caste and children. This symbolizes how only the weaker class is 

being subjected to such practices whereas the witch doctors are always 

men, popularly known as ‘ojhas’. The relationship between men and 

women shows how patriarchy is a deep-rooted social issue that does 

nothing but embeds this in the mind of women than men belong to the 

superior class and are born to suppress them.   

Added to these, the role of local witch doctors is very crucial in the practice 

of witchcraft. Faith on his powers and skills is deeply entrenched in 

people’s minds. Once a person has been labeled as a ‘witch’ and the 

accusation has been verified by the witch doctor, action against him/her is 

definite. Hence, the pivotal cause is the way in which the witch doctor is 

revered in rural areas. 

Traditional village administration in tribal areas, allows the headman (and 

his council) to unilaterally decide village affairs and settle disputes. The 

system follows a hereditary pattern of leadership wherein women are 

often neglected. Given the lack of education and poverty, usually women 

suffer silently, as most of them are unable to reach out for help. Through  

http://www.sunday-guardian.com/artbeat/the-adivasi-the-colonial-and-the-great-indian-witch-hunt
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accusation of females, the dominant men of the community perhaps want 

to send a message to the women folk that ‘only docility and domesticity 

shall be rewarded, anything else shall be punished’.10 

The impact of globalization aids the practice of witchcraft in various tribal 

areas. Due to increased westernization with adaptation of other religious 

and cultural practices, tribal groups perceive this as a threat to their 

ethnicity. The outcome of the effect is, they resort to continuing such 

practices in the garb of ‘Ethnicity’ and ‘Culture’ in order to restore and 

protect their beliefs. This mindset of the tribal and ethnic groups is 

popularly known as ‘ethnic revivalism’. Numerous unjustified cultural 

practices have started because of this revivalism. ‘Witch hunting’ is one of 

the most prominent of all these practices resulting in mysterious deaths 

happening across the country. This makes most of the indigenous groups 

rely on their traditional knowledge systems. ‘Ethnic Revivalism’ is relevant 

to the tribes of Assam as well. Bodos community of Assam designates a 

woman with suspicious powers as a ‘daini’ (witch). Such practices are 

motivated by the rebel nature of women which includes the denial of 

offering sexual favours to men which in turn acts as a justification for men 

to persecute them as witches. With over 116 deaths occurring due to witch 

hunts in the state of Assam, over 60 are women. This is an example of how 

indigenous communities still have traditional patriarchal prejudices which 

raises unreasonable suspicion on women. It is a matter of fact, that until 

and unless there is a significant change within the society that makes  

 
10 Shamsher Alam* and Aditya Raj; ‘The Academic Journey of Witch Craft studies in 

India’, Man In India, 97 (21) : 123-138 The Academic. 
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women self-sustainable, no set of laws can change the current status of 

women in India. 

3.4. ROLE OF CULTURE AND ETHNICITY OF TRIBES 

Villages belonging to the various communities have different rituals which 

they perform with their families collectively. But what is strange in almost 

all indigenous communities is that there exists a complete exclusion of 

women in such practices. The Santhals, a community belonging to the 

central-eastern part of India observe such exclusion of women especially 

when there is collective worship of a ‘abge bonga’ or ‘orak bonga’, which is 

the family spirits. Women are generally considered an individual who is 

outside of the clan since the family lineage is passed on from the father to 

the son and not to the daughters.  ‘Bhitri’ which is a shrine inside the 

temple or the house where the rituals take place is generally cleaned by the 

unmarried women of the family. Neither the married women nor sisters 

are allowed to enter the shrine and perform rituals, nor can they perform 

the sacrifice of animals. This kind of exclusion of women in the family is the 

first and initial stage of creating a class divide by denial of rights to women. 

Apart from this, women are also aloof of the rituals performed in the village 

collectively by not allowing them entry to the sacred grove known 

‘asjaher’ or ‘saran’ as well as not making them a part of ‘Lohrae’ which is 

the agricultural harvest festival of the Santhals.  Moreover, the women are 

also excluded from worshipping female spirits of the grove (Jaher-era and 

Gosaen-era) and such ritual is performed by the male priest itself. Any 

woman who is in association with these rituals or the ‘ bongas’ is 

designated as a witch and persecuted. 
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Various ethnographic records and accounts state that the witches are the 

greatest threat to the Santhal community. It is a belief amongst the Santhali 

men that the women who have the evil power are mostly older and further 

teaches magical codes to the young women. As soon as a girl enters 

puberty and starts to menstruate, they are recruited by older women of the 

village to learn incantations and rites. When women are prohibited to learn 

and perform these rituals by depriving them of their rights, they perform 

the same secretly. This secret performance of rituals is misinterpreted as 

evil and labeled ‘Witchcraft’ rather than depicting this as a rebellion against 

the class divide. The witch-finders, popularly known as ‘ojhas’ or ‘deoras’ 

 are the ones who designate women as witches in the Santhal community. 

These ojhas are always the men and are entitled to identify and persecute 

women as a witch. The identification is done via interrogation with the 

village people who name women suspected to be witches and should be 

removed from the village. The kind of threat and violence Santhali women 

go through because of witchcraft is pitiful and gruesome. They spend most 

of their lives living under the threat of being persecuted as a witch.  

4.0. WHAT DOES THE ‘LAW’ SAYS? 

4.1. INTERNATIONAL LEGISLATIONS  

4.1.1.“Convention on Elimination of all forms of Discrimination 

against Women (“CEDAW”)”11 

Art. 1 of CEDAW defines “discrimination against women” as “….physical, 

sexual and psychological violence occurring in the family, including 

battering, sexual abuse of female children in the household, dowry-related 

violence, marital rape, female genital mutilation and other traditional  

 
11  was ratified by India on 25th June 1993 

http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
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practices harmful to women, non- spousal violence and violence related to 

exploitation….” 

Art. 1 is clarified by Recommendation 19 to include gender-based violence: 

“The definition of discrimination includes gender-based violence, i.e., 

violence that is directed against a woman because she is a woman or that 

affects woman disproportionately. It includes acts that inflict physical, 

mental or sexual harm or suffering, threats of such acts, coercion and other 

deprivations of liberty. Gender-based violence may breach specific 

provisions of the Convention regardless of whether those provisions 

expressly mention violence…” 

 

Art 24 states that: State parties are to include in their reports information 

about sexual harassment, and on measures to protect women from sexual 

harassment and other forms of violence of/ or coercion in the workplace 

The UN Committee on the Elimination of Discrimination against Women 

(“CEDAW Committee”) has recommended that the country should “widen 

the definition of rape in its Penal Code to reflect the realities of sexual 

abuse experienced by women and to remove the exception of marital rape 

from the definition of rape…” 

The Justice Verma Committee was of the opinion that substantive equality 

and women’s rights as human rights must be established both in domestic 

and international legal regimes: the Constitution embraces the substantive 

equality approach as provided in Article 15(1) and Article 15(3)12 of the 

Constitution of India. “The concept of formative action under sub-article 

(3) of Article 15 is not merely an enabling provision but, in the context of 

Article 14, a mandatory obligation.  

 

 
12 Ashok Kumar Thakur v. Union of India, (2008) 6 SCC 1 

http://www.un.org/womenwatch/daw/cedaw/committee.htm
http://www.un.org/womenwatch/daw/cedaw/committee.htm
http://www.prsindia.org/parliamenttrack/report-summaries/justice-verma-committee-report-summary-2628/
http://www.indiankanoon.org/doc/609295/
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The violence against women has two aspects. It is an offence under the 

principles of penology but, more importantly, it is a direct constitutional 

violation”13. 

 

4.2. NATIONAL LEGISLATION 

 “There is no specific national level legislation that penalizes witch-hunting. 

The provisions under Indian Penal Code 1860 are used as an alternative, 

and the other sections invoked in such cases are Sec 302 — charge for 

murder, Sec 307 — attempt for murder, Sec 323 — hurt, Sec 376 — rape 

and Sec 354 — outraging a woman’s modesty. It is also punishable if, due 

to torture, a woman commits suicide. However, a large number of 

perpetrators are out on bail, and there is no system to re-arrest them. Due to 

either lack of eyewitnesses or unreliable testimonies, most cases are 

dismissed at the initial stage itself.” 

 

4.2.1. CONSTITUTION AND SPECIAL LAWS 

 “Witch hunting is a clear infringement of the fundamental rights that a 

citizen is entitled to under the Constitution of India. It violates Articles 14, 

15(3), 15(4), 21, 51, 51 A (h) of the Indian Constitution and other national 

legislation’s including the Protection of Human Rights Act, 1993, Scheduled 

Castes and Scheduled Tribes (prevention of atrocities) Act of 1989, and 

involves acts punishable under the Indian Penal Code, 1860”. 

 

4.2.2. STATE LEGISLATIONS  

The practice of ‘Witch hunt’ and ‘Witch branding’ is prevalent in 12 states 

of India, but only 7 state laws have criminalised it.  

 
13 https://clpr.org.in/blog/gender-justice-and-indias-obligations-under-international-

conventions/ 

https://legalpaathshala.com/indian-constitution-salient-features/
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“Rajasthan passed a law banning witch-hunting in 2015. In Rajasthan it is 

known as the Rajasthan Prevention of Witch-hunting Act, 2015. In Assam, 

the Assam Witch-hunting (Prohibition, Prevention and Protection) Bill 

“mandates a jail term of between three and seven years for branding any 

person a witch, which may be extended to life imprisonment if the person 

is driven to commit suicide as a result of being labeled a ‘witch’. 

The Bihar government passed a law in 1999 called the Prevention of Witch 

(Daayan) Practices Act, 1999. The law criminalises torture and the harm it 

causes to a woman branded as witch. It also prohibits committing any 

harm to a woman to cure her. The punishment of such an act is one year of 

imprisonment and/or a fine of Rs 2000.This law is lenient as far as the 

imposition of fine is considered”.14 

Jharkhand enacted the legislation with the Anti Witchcraft Act in 2001. The 

Chhattisgarh Tonhi Pratarna Nivaran Act 2005 (Chhattisgarh Prevention of 

Atrocities on Women in the name of Tonhi) was formulated in 2005.  

“Odisha enacted the Prevention of Witchcraft Act in 2013. The state of 

Maharashtra passed the law in 2013 i.e., the Maharashtra Prevention and 

Eradication of Human Sacrifice and other Inhuman, Evil and Aghori practices 

and black magic Act, 2013. The Karnataka Prevention and Eradication of 

Inhuman Evil Practices and Black Magic Act, 2017 was passed in 2017. All 

these are state legislations. Unfortunately, the existing laws have not been 

able to either tackle such vicious crimes or create fear in the minds of 

perpetrators. The threat of punishment and conviction hasn’t been a 

deterrent. On 8th March 2021 the Jharkhand High Court took suo motu 

cognizance of the ‘disturbing’ killings of five members of a family in the 

state on the basis of a report published by the Times of India, revealing  

 
14 National Commission for Women, India 
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that the village council of Buruhatu-Amatoli mountain sentenced five 

members of a family to death by declaring them ‘churail’ after which they 

were murdered”.15 

5.0. THE GAPS  

“The laws already in force are insufficient as they focus on punishment 

mechanisms but do not respond to the need of eradicating the irrational 

and evil superstitious beliefs.  

• The ways of reporting cases are limited.  

• The needs of the victims and survivors are not met.  

• In many cases the state legislations are not invoked in many of the 

cases, but IPC sections were invoked.  

• In some cases, the victims did not get a copy of the FIR.  

• In many cases, the accused (usually powerful males of the village) 

are left unpunished because the attacks are portrayed as a result of 

mob fury and unnamed assailants.  

• Present laws do not provide an effective way to help victims 

recover from the consequences of witch-hunting, which include 

forced displacement, expulsion from the village and social and 

economic boycotting.  

• While gaps exist, with the intervention and interest of the district 

administrations, victims have gotten justice and being are 

rehabilitated properly indicating the importance of this legislation.” 

 

 

 
15 Why women are branded as ‘dayans’? Tehelka, 8th May 2021. 
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6.0. JUDICIAL RESPONSES  

In a recent case, Bhim Turi v. State of Assam, 2017 SCC Online Gau 813,16 the 

Gauhati High Court observed that “‘witch hunting’ is a socio-legal problem 

and needs to be curbed soon. The Court noted that in the North-Eastern 

states of India , mostly elderly women, are branded as ‘witches’ and 

thereafter they are subjected to severe abuse in the name of getting rid of 

the evil that is supposed to be in them”. In Tula Devi & Ors. v. State of 

Jharkhand, 2006 (3) JCR 222 Jhr, “the evidence was in question since it was 

unable to prove the guilt of the accused since there was no eyewitness 

present at the time of identification and persecution of the woman as a 

witch. Black Magic is a mystical problem. Hence, forensic evidence is not 

enough. Expert evidence and in rare cases Admission and Confession is 

possible”. 

A factor that adds to the issue is the ‘delay’ in reporting the crime due to 

the location of the crime scene which is mostly the outskirts of an urban 

area where police authorities are not easily accessible. Such delay has been 

observed in various cases like that of Madhu Munda v. State of Bihar, 2003 

(3) JCR 15617 which ultimately made the statement of the witness not 

reliable. 

7.0. CONCLUDING REMARKS 

“Steps must be taken for popular education campaigns and a momentum to 

eradicate the evil of witch-branding. Government and civil society 

organizations must prepare for sustained campaign against this heinous  

 

 
16 Bhim Turi v. State of Assam,  2017 SCC OnLine Gau 813 

17 Madhu Munda v. State of Bihar, 2003 (3) JCR 156 

https://indiankanoon.org/doc/186389/
https://indiankanoon.org/doc/186389/
https://indiankanoon.org/doc/1273154/
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practice until it is eradicated from the country. The witch hunting prevalent 

districts need to be identified, addressed and both law enforcement 

agencies and awareness drives engaging popular leaders of rural areas, 

women groups, PRIs, ASHA, and frontline workers must be ensured in 

these areas. The local governanment i.e., Gram Panchayats must   play an 

important leadership role in bringing such disputes to the courts.” 

“We must work toward establishing a centralised law that criminalises 

witch hunting practitioners and mob violence against targeted families. 

The authorities must develop guidelines for ideal coordination between the 

current state laws and the Indian Penal Code that prosecutes the suspects. 

If such initiatives are undertaken, then only eradiation of the abolition evil 

such as witch branding from society is possible. 
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REHABILITATION OF ADULT CONVICTS AND JUVENILE 

OFFENDERS IN INDIA 

Dr Shubhra Sanyal (Ghosh) 

 

ABSTRACT  

In this article, the rehabilitation procedure in India is being examined with 

the help of 2 studies (1) on the adult prisoners in various jails in India in the 

year 2007- 2009 and secondly (2) on young juveniles known as children in 

conflict with the law, staying in different correctional homes in 2012-2014. 

The aim is to present the process of rehabilitation of adult offenders and 

juveniles in India. The studies are empirical studies. The objectives are as 

follows, 1 to project the methods used in rehabilitating adult and juvenile 

offenders 2 to understand the attitude of the subjects towards the 

correctional approaches. It was assumed (a) that there are strengths and 

weakness in the measures of rehabilitation (b) and that the attitude of the 

offenders depended on their personalities and emotional traits. The tools 

applied are an interview schedule designed specifically for the target group; 

also the CPQ Scale; the Emotional Intelligence Scale, and the Subjective Scale 

are administered in both the situations. All these tests are standardised and 

have been proven reliable and valid in the study. The findings of the studies 

showed that independent variables determined the success of the 

rehabilitation process of the subjects, (a) age and sex of the adult offender 

and the juveniles (b) pattern of offence; (c) length of stay in the correctional 

institutions, (d) educational and marital status; (e) attitude of the family; 

and (f) his or her acceptance of the rehabilitation programmes while in 

confinement. As a result, certain dependent variables, such as 1, his or her 

perception of himself or herself and society, 2, emotional intelligence, and 3, 

the individual’s personality profile, indicate the strengths and limitations of 

the two groups in the rehabilitation process.  

Keywords:  Adult Offenders, Correctional Homes, Criminal Propensity, 
Juvenile Offenders, India 
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1.0. INTRODUCTION 

Whether offenders are juvenile offenders or adult prisoners, rehabilitation 

is a learning process that is likely to alter the offender’s attitudes about 

both themselves and the institutions of society. In addition to increasing 

motivation to seek social approval and respect for others’ rights, it also 

helps people develop more realistic perceptions of their place in society. 

According to Srivastava (1977), an offender will conform to the 

rehabilitative goals of the prison regime once he feels that he will be 

treated warmly upon returning to society. To ensure that the prisoner 

maintains a disciplined life after release, correction should only be used as 

a part of the rehabilitative process. 

There are academicians who advocate for the community-based 

rehabilitation of adult offenders and who think that short-term offenders 

apprehended for minor offences shouldn't be imprisoned. Instead, they 

ought to be assigned to work in the neighbourhood and assist the victims of 

crime. When people are institutionalized, it frequently worsens how they 

interact with society. They cannot pick up any new skills during this brief 

phase. Instead, they acquire the knowledge necessary to engage in new 

types of crime. In his study, Sandhu (1968) noted that while most convicts 

just changed their attitudes during short-term incarceration, some 

prisoners got better, and others got worse. Short-term inmates in the 

prison usually find no motivation to fit into the prison culture. Certain 

individuals are more susceptible to committing crimes than others due to 

behavioural variations between them. These variations result from social 

interactions, biological variables, or personality traits. All people have 

innate desires and drives that are suppressed in the unconscious, 

according to Sigmund Freud (1856–1939), who is credited with developing  
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psychoanalytic theory. Furthermore, criminal tendencies exist in everyone. 

However, these tendencies are controlled by the development of inner 

restraints that are learned through early life experience during the process 

of socialization. Freud postulated that erroneously associating a child with 

one's parents was the most frequent factor that led to criminal behaviour. 

According to the Indian Jail Manual's rules and regulations, only convicted 

inmates whose sentences have been upheld are required to engage in the 

prison's activities. In exchange, they are paid a minimum wage. This has a 

dual benefit of encouraging the prisoner to pick up new skills and enabling 

him to support his family financially even while he is incarcerated. Those 

who are through have gone through a trial but want to learn more about or 

participate in vocational activities are free to do so, and they are also 

permitted to continue their education. However, the criminal justice 

system places less emphasis on rehabilitation because its main focus is on 

reforming offenders while they are imprisoned. The community's safety 

and security come are paramount. However, when a prisoner exits the 

prison's secure grounds and enters the unsecure world, where he faces 

new obstacles and has to decide whether to adjust or not, rehabilitation 

becomes a crucial chapter in that person's life. 

The rehabilitation and reintegration of juveniles who have run afoul of the 

law is similarly of prime concern. Especially considering their ages, which 

range from 14 to 18, it is even more critical to comprehend the dynamics 

associated with the rehabilitation of these juveniles housed in special 

schools or observation homes. It is critical to assess what will happen to 

these young people once they leave the safety net of institutions. All 

stakeholders, including Juvenile Justice Board members, social welfare 

department employees, and the families who anxiously await the  
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youngsters' return continue to be concerned about this particular group of 

deviant youngsters. The Juvenile Justice Board and the Social Welfare 

Department have taken a proactive stance in an effort to successfully curb 

the surge in juvenile crime. The Juvenile Justice System uses a three-

pronged approach, including (1) prevention, (2) reformation, and (3) 

rehabilitation. Counselling is prioritized from the moment the child is 

imprisoned. 

Ironically, despite the JJ Act 2000 (Juvenile Justice Act) of India’s reference 

to the rehabilitation of juveniles confined in homes, there is no reliable 

evidence to vouch for the boys’ or girls’ restoration to the proper 

perspective. In the lack of a proper curriculum that can develop the mind 

and physique of the juvenile, the child spends his time fighting and plotting 

future crimes the moment he leaves the Home since vocational trades are 

not always adequate to enable the children to earn a stable living. 

1.1. RATIONALE 

When these groups are released and reintegrated into society, particularly 

their families, there are important disparities that must not be ignored. 

There will be many hurdles for adults, no doubt, but because of their level 

of maturity and emotional intelligence, they can overcome the obstacles 

and start a new life, which is doubtful for children. Juveniles or youngsters 

in conflict with the law, unlike adult offenders, experience constraints and 

face hardships in their efforts to rehabilitate and reintegrate into society. 

The antisocial inclinations, emotional immaturity, and personality 

attributes of juveniles make it difficult for them to return home. 

Additionally, it is believed that children are constrained by their parents' 

attitudes toward them and by peer pressure. Frequently, the children in  
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correctional homes cannot be rehabilitated after release due to their lack of 

vocational skills. A flawless and reliable rehabilitation model is required in 

India for both categories of offenders. 

1.2. SIGNIFICANCE 

First, adult offenders who are not habitual get easily rehabilitated and 

benefit from family support, and secondly, first offenders with a minimum 

period of stay in prison always demonstrate a keen desire to return to 

society are the two very specific questions that this article explores and 

attempts to address. Additionally, different rehabilitation programmes are 

used in various prisons, and none of them are efficient in enabling inmates 

to become better following their release from prison. 

However, the study provides a convenient perspective of the steps taken 

after the offender is released and leaves room for further 

thorough investigation to assist correctional programmes that are running 

inside the institutions improve. The outcomes of this article may also be 

relevant to practices adopted in other nations. 

2.0. LITERATURE REVIEWED 

According to Sandhu (1968), when convicts are not given proper 

treatment, it has a detrimental effect on them. They had a higher 

propensity for criminality, they grew more hostile; they had negative 

opinions about the effects of incarceration; and they had less success 

adjusting to their healthier routine. It had an adverse influence on the 

prison programme's effectiveness. Based on the review of numerous 

treatment programmes conducted by himself and his colleagues, Merton 

(1976) offered a pessimistic viewpoint and said that “nothing works.” He 

called rehabilitation a grey area in the criminal justice system. Similarly,  
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Carney (1980) considered rehabilitation was/ as a completely 

dead concept. On the other hand, Nyboer (1971) argued that completing a 

systematic training programme successfully promotes continuity even 

after release i.e., in the post release period. 

“If you address the rehabilitation of offenders just from a prison viewpoint, 

then the author think this is a bit short-sighted. When individuals leave 

prison, they need to be looked after, and need to continue the rehabilitative 

process,” the Assistant Secretary of the Prisons Officers' Association of the 

UK remarked. In India, it was highlighted that prisons offer a grim 

uniformity that allows little room for self-assertion, decision-making, or 

other skills necessary for a life in a free society.  

Recent developments and trends seen in the process of rehabilitation in 

other nations demonstrate, for instance, that Norway's prison system is 

established on the concept of normalisation and steers clear of punishment 

in favour of rehabilitation. Similar to this, the UK Parliament's 

“Rehabilitation of Offenders Act” of 1974 permits some criminal 

convictions to be disregarded following a rehabilitation term. In 

accordance with the US Code, "sentencing judges shall make incarceration 

decisions knowing that imprisonment is not a suitable means of fostering 

correction and rehabilitation.” According to Radzinowicz (1968), neglected 

children and teenagers are prime prey for crime. They are more likely to 

commit violent crimes because of their eagerness, lack of foresight, 

physical strength, and thirst for adventure. Similar to this finding, 

Steinberg, L. (2008) reported that children raised by single parents have a 

higher propensity to begin misbehaving than children raised by two 

natural parents. Children of single parents are also more likely to 

experience poverty, which is strongly aligned to juvenile delinquency.  
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According to Walklate, S. (2003), parental conflict is considerably more 

strongly related to criminal behaviour than being raised by a single parent. 

UNICEF, currently known as the United Nations Children’s Fund works to 

lessen incarceration while safeguarding kids from abuse, violence, and 

exploitation in the domain of juvenile justice. It advocates for rehabilitation 

with the involvement of families and communities as a more secure, 

appropriate, and productive strategy than punitive methods. 

2.1. Design 

A. The objective is to outline the juveniles and adult criminals' 

rehabilitation processes in India. 

B. The research is exploratory in nature and is empirical. 

3.0. Objectives 

A. To demonstrate the approaches used to rehabilitate both adult and 

juvenile convicts. 

B. To evaluate the individuals' personality profiles with regard to 

correctional programs. 

4.0. Hypothesis 

1) The programmes in India that are run for the rehabilitation of 

offenders have both strengths and weaknesses. 

2) The personality attributes of the offenders influence how they 

feel about the correctional programmes. 
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4.1. Setting 

To provide a nationwide representation, prisons and correctional facilities 

are considered from various Indian states. 

4.2. Sample 

The sample size for adult prisoners is 376, of which 281 are male convicts 

and 95 are female offenders. Each of them has served more than five years 

in prison. 

A total of 606 samples of juveniles from 65 homes in 16 states have been 

used to study juveniles, with girls making up 16.4% of the samples. The 

selection criteria include age (18 and under), duration of stay in the facility, 

type of offense, family status, place of residence (rural or urban), level of 

education, and financial position. 

4.3. Tools 

In both scenarios, the Interview Schedule, CPQ Scale, Emotional 

Intelligence Scale, and Subjective Scale are administered. These are all 

standardized tests that have been shown in the study to be valid and 

reliable. A self-evaluation of the respondents' emotional intelligence, social 

desirability, and personality traits, particularly extroversion, neuroticism, 

and psychoticism, is conducted. 

4.4. Analysis 

Parametric and non-parametric approaches are used to analyse the results. 

The personality profiles of the two kinds of subjects are compared 

graphically, and their likelihood of rehabilitation is determined. Below is a 

graphic representation which shows how both sample groups fared on the 

rehabilitation criteria. 
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 Figure 01 - Adult Prisoners 

 

 

   Figure 02 - Juvenile Prisoners 

 

0

1

2

3

4

5

6

Adult Prisoners

Adult Prisoners

0

1

2

3

4

5

6

Juvenile Prisoners

Juvenile…



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

132 

 

5.0. Discussion 

The findings from the two studies, Sanyal (2007-2009) and (2011-2014), 

provide insight into how offenders view reforming themselves of their 

criminal tendencies and deviance as well as their interest in adhering to 

societal standards when they return to society. It has been observed in the 

cases of both male and female adult offenders that the likelihood of a 

person's rehabilitation is higher if they have high subjective well-being, 

high emotional intelligence, and low levels of neuroticism, psychoticism, 

and lie score (social desirability). 

In the sample of inmates from the various prisons analysed, some 

characteristics are frequently seen, including (a) their level of extroversion, 

which is adequate for both men and women, with the exception of some 

jails where women convicts exhibit lower levels of extroversion than men. 

Even the period of their stay has no detrimental effects on their 

extroversion. (b) A few prisoners, mostly women, who are not 

concerned about their well-being. For such people, they have no family to 

talk to about their issues with or to support them after being released. 

They continue to be depressed because they believe reintegrating into 

society will be challenging. (c) Older prisoners are less enthusiastic about 

their well-being than younger detainees, and prisoners who entered prison 

earlier and stayed for fewer than five years are more optimistic than 

prisoners who entered prison later and stayed for more than ten years. 

The National Expert Committee on Women Prisoners in India has produced 

a number of recommendations that the Indian government should take into 

consideration. The majority of these concern the legal system and 

coordination among the Union territories.  The central government  
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periodically issues directives to states to safeguard the security, safety, 

dignity, and development of women in imprisonment. 

In the study of young people, 606 samples from 65 correctional homes in 

16 states were gathered, in which 16.4% of which were female. The 

samples were chosen based on fundamental factors such as age (18 and 

under), duration of stay in the facility, type of crime committed, family 

status, place of residence (rural/urban), educational attainment, and 

socioeconomic status. Girls are low in number since they are frequently 

detained for infractions of less serious nature and are quickly released on 

bail. Additionally, it has been seen in many states that these kids are either 

put in protective homes for girls or with widows and the destitute. 

It is stated clearly that in the sample, 22.94 percent can be readily 

rehabilitated, while 2.97 percent of young people can improve with 

ongoing therapy and parental assistance. These youngsters have a 

moderate propensity to commit crimes and high levels of emotional 

intelligence and subjective well-being (SWB), which makes it relatively 

easy to rehabilitate them if their criminal propensity can be reduced. High 

CP, low SWB, and low EIS traits were present in 11.88 percent of juveniles. 

Repeated offenses are encouraged by these combinations. Therapeutic 

interventions and Life Skills programmes have the potential to influence a 

person's personality. The fundamental tenet of the rehabilitation model is 

that a young person may acclimatize to adult life by having a high positive 

outlook and few negative qualities, such as a criminal propensity. 

The Rehabilitation Model is presented with specific paradigms and 

diagrams, making it more elegant and comprehensive to interpret. 
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TABLE-1: Shows the levels of Criminal Propensity and Social Desirability 

LEVELS CRP  SD 

   

0-5 LCRP+LSD LSD+LCRP 

6-10 LCRP+MSD LSD+MCRP 

11-15 LCRP+HSD LSD+HCRP 

16-20 MCRP+MSD LSD+MCRP 

20-24 MCRP+HSD LSD+HCRP 

24+ HCRP+HSD LSD+HCRP 

L= Low, CRP= Criminal Propensity, H= High, SD= Social Desirability 

 

TABLE-2: Showing the C score of Criminals and Non-Criminals 

 

 

Figure 03: No Conflicting/ Competing Interest 

 

EMOTIONAL 
BALANCE

PSYCHOTICISM

EXTROVERSION

NEUROTICISM

INTROVERSION

C SCORE NON-CRIMINALS CRIMINALS TOTAL 

    

0-3 19 7 26 

4-6 61 24 85 

7-9 67 116 183 

10-12 3 12 15 

TOTAL 150 159 309 
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HIGH P + HIGH E implies I AM OK, and YOU ARE NOT OK; when these two 

dimensions score highly on the scale, it is indicative of criminal tendency 

observed in terrorists, habitual criminals, protesters, and rapists who 

freely engage in criminal activity and repeat as a habitual offender without 

any remorse. 

High N+ High I: In the second category of criminals, I AM NOT OK AND 

YOU ARE NOT OK is their way of living their life. They plot their crimes in a 

cool-headed and well-thought-out manner. 

HIGH P+HIGH I: This is the dimension suggesting that he is high on 

Psychoticism and similarly high on Introversion, his belief is that he is OK, 

and that others do not accept him, he attempts self-injury, uses drugs, and 

even attempts suicide. 

6.0. CONCLUSION 

According to the research analysis and conclusions drawn from the two 

studies under consideration, factors like age, sex, education level, type of 

offence, sentencing guidelines, personality traits, emotional quotient, and 

subjective well-being all play a role in how successfully both adult 

offenders and young juveniles are rehabilitated. The Criminal Propensity 

Scale, which was used in both researches, determines how likely it is that 

an offender will have low criminal tendencies, be able to overcome 

obstacles, and be able to readjust to society. With the use of the data, the 

scale illustrates the percentage of inmates who never commit a crime again 

after being released on bail, including adolescents who start taking part in 

vocational training. 
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The Rehabilitation Model combines a person's inherent abilities, mental 

and emotional maturity, and positive mindset. With the proper approach 

from the social, penal and correctional wings, it is crucial in rehabilitating 

him or her as a law-abiding citizen of the country. 
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ABSTRACT 

This structuralist analysis of the Buddhist five precepts (Pancaseela in 

Pali language) reveals the general social theory underlying them with 

reference to the origin of social life and fundamental constitution of it 

in terms of five major elements such as life, resource, sex, trust, and 

health. They act as a well-ordered basic formula of social life based on 

the five great social values such as respect for (1) life, (2) possession of 

resources for living, (3) proper sexual conduct and propagation, (4) 

trust, and (5) healthy body and mind. These social values address the 

natural desires for living long, finding resources for living, gratifying 

sensual pleasure and propagation, peace, avoidance of harm and pain. 

The fourth social value has been conducive to the origin of social life 

that ensures survival of people as physical beings, human beings, social 

beings, and healthy people. This perspective helps to develop new 

criminological insights with reference to the concepts of society, social 

life, law and order, human rights, crime, criminal justice, punishment, 

correction, control, and prevention of crime. The academic debates on 

the conceptualization and theorization of crime and criminal justice 

could be further enriched in line with the new social theory of the  
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Buddhist five precepts as it shows a great potentiality for knowledge 

building. This analysis is an initial attempt. 

Key words: Buddhist five Precepts, Social Values, Criminology 

1.0. INTRODUCTION 

Knowledge building in all scientific disciplines occurs in terms of concepts 

and theories that identify subject matters with prescribed meanings and 

provide rational explanations respectively (Aud.2011: 298, Dillon. 2003:15. 

Seidman and Alexander.2001:34). The knowledge base of criminology and 

criminal justice is also enriched by this epistemological practice of 

conceptualization of relevant phenomena and theorization of them from 

different perspectives developed for such purposes (Morrision.1995:458, 

Laub.2004. Miller.2009.10).  

Not only the epistemological curiosity of understanding the society, law, 

crime, punishment, and criminal justice, but also the felt needs of dealing 

with the adverse impacts of them on people and environment incessantly 

compel scholars and practitioners to see the same phenomenon from 

different perspectives and find the knowledge stemming from them (Stout 

and Yates. 2008:16). It is well evident from the ever-expanding literature of 

criminology and criminal justice that motivates and enables us to search 

for more criminological insights from various sources including that of 

religion (Johnson and Jang.2012, Ratnapala.2003.). Accordingly, this study 

is concerned with the social theory underlying the Buddhist five precepts 

and criminological insights emanating from an in-depth analysis of 

contents and structure of those precepts (Buswell.2003:261). It is 

contended that such an analysis of the five precepts can explore the  
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seminal formation of a social life that ensures the individual and social 

survival for all people sharing it against the natural life which attributed to 

the dominance of survival of the fittest.  

1.2. RELIGION AS A SOURCE OF NORMS AND VALUES 

This study is not concerned with the details of historical evolution of the 

Buddhist Five Precepts and prevalence of similar religious teachings in 

other religions as the primary objective of analyzing and interpreting them 

from a sociological perspective is to develop a social theory that generates 

new insights for conceptualizing the nature of social life constructed by the 

major social values and norms. According to anthropological 

understanding religion provides a Source of rules and norms. Continuing 

with this idea, religion can provide the answer to where the traditions and 

laws of the society came. All religions contain some element of “order-

establishment” or “culture-founding.” This is the charter function of religion: 

it acts as the “charter” or guideline or authority by which we organize 

ourselves in particular ways and follow particular standards.” 

(Ellar.2007:11). This anthropological explanation of religion is not an 

exception to the structure and functions of the Buddhist five precepts. 

Assuming that precepts are derived from social norms and values, this 

study first identifies the norms of each precept and then proceeds to the 

social values underlying those norms. The social value base on the five 

precepts would reveal the structural formation of social life and the 

accompanied social order. The basic elements of the social life and society 

developed by the five precepts are identified in this study as major social 

norms, major social values and the hierarchy of those values, social goals, 

social means of achieving the goals, survival outcomes of achieving social 

goals, human needs and a hierarchy of those needs, human rights and  
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responsibilities, functional prerequisites of social life and benefits of social 

life.  

1.3.THE BUDDHIST FIVE PRECEPTS 

The Buddhist five precepts addressed in this study refers to the precepts 

known as “Pancha Sheela” in the Theravada Buddhist discourses found in 

Sri Lanka (Anguttara Nikaya. 2009: 556., Bodhi. 2012). Even though there 

are number of Buddhist discourses in which the five precepts have been 

cited for various explanation of the Buddhist doctrine, this study considers 

the general use of them as mentioned in the Table.1 (Keown.2005:9). 

Table.1. The Buddhist five precepts 

  

1 I undertake the precept to refrain from killing 

2 I undertake the precept to refrain from taking what has not been given  
3 I undertake the precept to refrain from sexual misconduct 
4 I undertake the precept to refrain from speaking falsely   

5 I undertake the precept to refrain from taking intoxicants affecting the 
body and mind. 

 

1.4. FIVE MAJOR NORMS OF BEHAVIOUR 

As explained in the Buddhist Discourses, a set of five major social norms 

could be identified from these five precepts as appears in the Table 2. 

Social life in any society is produced by the established standards of 

behaviour and such standards are known as social norms (Schaefer and 

Lamn.1976:75). According to Hoefnagels, “Norms are conceptions and 

expectations of people as to desirable behaviour, they are often concretely 

formulated” (Hoefnagels.1969:75). These characteristics are well evident 

from the five norms of the five precepts. Seen from William Sumner’s  
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classification of norms as mores and folkways, these five norms fall into the 

category of mores which are considered highly necessary to the well-being 

of society (Schaefer and Lamn.1976:76). Any violation of mores is 

responded to by imposing severe sanctions and conformity to them by 

rewards that encourage the norm abiding behaviour. Buddhist discourses 

provide religious teachings of retribution for violating of those five norms 

and rewards for following them (Anguttara Nikaya. 2009: 556). In the 

following retribution for killing living beings and rewards for abstaining 

from killing are described in one discourse of Samyukta Nikaya. 

 “Some man or woman kills living beings and is murderous, bloody-handed, 

given to blows and violence, merciless to living beings. Because of performing 

and undertaking such action, on the dissolution of the body, after death, he 

reappears in a state of deprivation, in an unhappy destination in perdition, 

even in hell…., but instead comes back to the human state, then wherever he 

is reborn he is short-lived. (Bodhi. 1995:1053) 

“But some man or woman, abandoning the killing of living beings, abstains 

from killing living beings; with rod and weapon laid aside, gentle, and kindly, 

he abides compassionate to all living beings. Because of performing and 

undertaking such action, on the dissolution of the body, after death, he 

reappears in a happy destination, even in the heavenly world…. but instead 

comes back to the human state, wherever he is reborn he is long-lived”. 

(Bodhi. 1995:1054). 

Table.2. Social norms of the five precepts 

  

1 Abstention from killing 
2 Abstention from stealing 
3 Abstention from sexual misconduct 
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4 Abstention from lying 
5 Abstention from taking intoxicants affecting body and vigilance of mind 

 

1.5. FIVE GREAT SOCIAL VALUES OF SOCIAL LIFE 

Norms have no existence in the society without a value base that provides 

abstract meanings to the normative behaviour of people in any culture. The 

concept of value refers to “collective conception of what is considered good, 

desirable and proper in a culture” (Schaefer and Lamn.1976:78). As social 

values define what is good or preferred for the social life of people, they 

tend to follow them as long as the collective consensus over them remains 

intact. Social values function as general guidelines of behaviour whereas 

norms function as specific guidelines of behaviour in much more concrete 

manner. In other words, the abstract conception of behaviour as good, 

proper, or desirable is brought down to the concrete level of behaviour by 

the norms derived from the values.  

It is the collective consensus and consciousness of people that provides the 

legitimacy for considering what is good or desirable as a social value. In 

line with this sociological understanding of social values a set of great 

social values, could be identified with reference to the above mentioned 

five norms. They are as found in the Table.3. 

Table 3. Great social values of the five precepts 

  

1 Respect for life 

2 Respect for the ownership of material resources for life 

3 Respect for proper sexual conduct and propagation of human race 

4 Respect for trust and honesty 

5 Respect for healthy body and mindfulness 
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These social values are well comparable with the universal values explored 

by the prominent anthropologists of the last century Alfred Kroeber and 

Clyde Kluckhohn (1952:349). According to them “There are at least some 

broad resemblances in content and specifically in value content. Considering 

the exuberant variation of cultures in most respects, the circumstance that in 

some particulars almost identical values prevail throughout mankind is most 

arresting. No culture tolerates indiscriminate lying, stealing, or violence 

within the in-group. The essential universality of the incest taboo is well-

known. No culture places a value upon suffering as an end in itself; as a 

means to the ends of the society (punishment, discipline, etc.), yes; as a means 

to the ends of the individual (purification, mystical exaltation, etc.), yes; but 

of and for itself, never.” (Kroeber and Kluckhohn. 1952:349). 

It is interesting to find four out of the five values of the five precepts among 

the universal values identified by Kroeber and Kluckhohn in their study of 

world cultures. Intolerance of indiscriminate lying, stealing, violence, 

suffering and incest clearly indicate the indispensability of underlying 

social values of respect for the honesty, ownership, life, nonviolence and 

sexual restrain for the formation of a social life beneficial to all members of 

the society. This anthropological research study provides the universal 

justification for the relevance of considering the social values underlying 

the Buddhist five precepts as constitutive elements of social life and culture 

instead of reducing them into a mere religious doctrine. 

1.6. CONSTRUCTION OF SOCIAL LIFE 

Anthropological cum sociological significance of the five social values is 

well apparent from the structural hierarchy of the order of them when they 

are perceived from the structuralist perspective in these social sciences 

(Radcliff-Brown.1965:154. Turner. 2014. Dillon.2014.). As explained by  
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anthropologists “Structuralism generally refers to the view that the meaning 

or the functioning of a phenomenon depends less on the nature of its 

individual “bits” than the relationships between those bits (Ellar.2007:18). 

Perceived from this structuralist point of view, value of respect for the life 

or the acceptance of the existence of others comes first in the order of this 

value system for the unique significance of life for all living beings, 

including mankind. All living beings, love living the naturally granted 

without any life threat or fear of such a lethal challenge. Giving priority to 

life and not making it subordinate to anything else clearly reflects the 

supremacy of natural willingness to enjoy the whole life span without 

premature death. The principle of life-first in all human related affairs is 

identical to the first social value of this order as it itself indicates the 

highest position of life deserved to be ascribed. As life comes first, any form 

of social system needs to be developed unconditionally, pivoting on the 

value of respect for life. 

The objective of refraining from stealing cannot be realized without 

adhering to the social value of respect for the ownership of resources 

required for the survival. Where the ownership is respected, there remains 

no room for stealing. This social value of respecting the ownership has a 

universal meaning that ensures the availability of at least the minimum 

quantity and quality of resources indispensable for the survival of people. 

Accordingly, the concept of stealing needs to be perceived from a broad 

perspective capable of addressing all human activities that deprive people 

of their due portion of resources required for meeting the basic needs of 

life, at least, and thereby ensuring the survival of life which is protected by 

the first social value. It is well understood from the Buddhist conception of 

the benefits of almsgiving, which is the opposite of stealing. According to 

the Buddhist discourses, one who offers food and other services gives the  
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recipient long life, complexion, happiness, physical strength, and 

intellectual power (Anguttara Nikaya. 2009: 592). If these are the gains of 

donation, their opposite should be the pains of any deprivation by stealing. 

In other words, stealing properties the victims of the universal human 

needs of enjoying longevity, appealing complexion, blissfulness, good 

health and good mindfulness. On the other hand, this social value provides 

an unchallengeable justification for claiming ownership of the 

indispensable resource for living, such as food, water, medicine, clothing, 

shelter, space, and ventilation etc. 

The social value of respect for life becomes meaningless unless a system 

ensuring the provision of necessary resources for living is adopted. The 

availability of material resources for meeting the basic needs of life is 

ensured by the second value of ownership. And the dependency of the life 

on it is the utilitarian reason for being the second in the order of values. 

These two social values facilitate the survival of people as physical beings.  

The social value of respect for the proper sexual conduct and propagation 

of the human race is found in the third position of the order referring to the 

reproductive need for ensuring the survival of people as human species 

while gratifying sexual desires. The interpersonal struggle over sexual 

gratification and the consequent killing of sexual rivals poses a serious 

challenge to the survival of people as human species. If a new member is 

born at the cost of two or more lives of sexual rivals, the population of that 

society cease to exist at the end. This problem has been solved to a 

considerable extent by the adopting of a social value of respecting sexual 

freedom and socially accepted means of sexual gratification. There are 

various types of crimes committed concerning to the gratification of sexual 

desires, and the consequent adverse impacts of them on the innocent  
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children, women and sexual rivals and partners have compelled societies to 

adopt social values of proper sexual conduct. This social value prevents the 

reversing of the achievements of the first and second social values by 

reducing the sexual struggles affecting the lives of people. 

Mere adoption of these three types of social values is not going to serve the 

purposes of them without a social contract or bond among members of the 

society for ensuring the genuine respect for them. This social bond is made 

by the fourth social value of respecting the honesty and trust. People who 

respect the value of trustworthiness never lie and deceive people and 

violate the above values. As explained in the Abhidharmakosabhashyam 

“Because, having violated any other rule he would lie… he would lie when he 

violates any other rule, saying, "I have not done it." Consequently, the 

Upasaka should renounce lying, thinking, "I shall confess what I transgress.” 

(Abhidharmakosabhasyam.1988:606). The core concept of any social 

contract or bond is trust and if relevant parties to the bond respect the 

value of trustworthiness they are capable of working and living on mutual 

trust and honesty. It creates a particular reciprocity of social interaction. It 

is this fourth social value that generates a social life through a social bond 

of being honest and trustworthy. With the adoption of this social bond 

there remains no need to suspect the behaviour of other members and 

suffer from the consequent fear and tension. As these four social values 

find social solutions to the burning issues inherited from the natural life 

similar to that of other animals, people have been able to enjoy the freedom 

that depends on the level of commitment to those values and consequent 

reciprocity. 
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1.7. FREEDOM OF SOCIAL LIFE 

The universal outcome of the adoption of these four great social values is 

the freedom which is expanding with the institutionalization of them and 

further development of more and more social values and norms. Freedom 

of life without serious threat and deprivation of necessary resources, 

freedom of satisfying sensual desires, freedom of having social relations 

and transactions without fraud and deception gave rise to a new life 

different from the fear stricken natural life existed before the adoption of 

the above social values. Consequently, people started enjoying this freedom 

expanding all possible means of satisfying the five senses. In particular, the 

expansion of food culture incorporated not only the healthy practices of 

consumption but also practices posing a serious threat to the health of 

individuals as well as the sustainability of the social system constructed by 

the four great values and their developments. Even though people enjoy 

the consumption of alcohol and various other intoxicants for various 

purposes of social life over collective consensus, the adverse impacts of 

severe intoxication on health of people and peaceful coexistence of them 

makes it difficult for them to dispense with an adoption of new social 

values and norms for controlling the consumption of intoxicants and 

thereby preventing any reversal of the social system back to that of natural. 

Buddhist discourses referring to the fifth precept vehemently emphasize 

the adverse effects of intoxication and consequent reversal of civilized 

behavior back to that of brutal (Anguttara Nikaya.2009:717). Behaving like 

an animal after severe intoxication has been the serious challenge to the 

sustainability of the restraint caused by the four major social values. 

The fifth social value of respect for the healthy body and mind occupies the 

fifth position of the order of the five great social values because of the  
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inevitable need of such a social value for controlling the harmful expansion 

of social life resulting from the indiscriminate enjoyment of the freedom. 

The central principle evident from the hierarchy of the five social values is 

that none of them should be allowed to expand to the extent that they 

undermine the originally intended achievements of each social value. For 

example, the value of possession of resource cannot be extended to the 

extent of accumulation that deprives others of necessary resources as the 

value of respect for life dominates over other values and suggests the 

harmless limit on individual or collective possession, accumulation, and 

consumption of resources. 

1.8. ACHIEVEMENTS OF SOCIAL LIFE 

As is evident from Table 4 these five social values ensure the survival of 

people referring to five significant aspects. Protection of life and 

availability of resources for living ensure the survival of people as physical 

beings and the peaceful sexual relations and reproduction facilitate the 

survival as human species. By being social beings, that people can 

guarantee these survivals at a greater rate than the uncivilized natural life. 

But the survival issues stemming from the complex lifestyles emanating 

from the freedom of living make it essential to ensure survival as healthy 

and vigilant beings. This need is met by the fifth social value. In this sense 

the fifth social value has a broader conceptual meaning than that of the 

norm of abstinence from intoxication and encompasses all other norms 

that prevent and control adverse impacts of social life on the health of the 

body and mind of individuals, and the order of society as well.  
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Table 4. Aspects of survival ensured by the five great social values 
 

  

1 Survival as physical beings without life threat 

2 Survival as physical beings without deprivation of resources 
3 Survival as human beings through peaceful reproduction 

4 Survival as social beings through social bonds 
5 Survival as healthy and vigilant beings by means of prevention and 

control of harm 

 

1.9. THE FUNDAMENTAL FORMULA OF SOCIAL LIFE  

In brief, the social life is originally constructed by a well-ordered set of five 

great elements such as life, food, sex, trust, and health if a general formula 

is to be articulated in symbolic terms. This formula of social life is 

meaningful when it constitutes the particular order of the elements as 

presented in the five precepts. This is the particular social theory that 

sheds lights on a new way of understanding human behaviour and related 

issues including those of crime, punishment, and justice.  

1.9.1. FUNDAMENTAL FORMULAR OF SOCIAL LIFE 

1. Life  2. Food 3. Sex 4. Trust 5. Health 

 

In this fundamental formula of social life, the first component of life 

represents freedom of life without any harm on long life and quality of it, 

and the second element of food stands for the indispensable provision of 

resources for meeting physiological and other needs of people. It 

emphasizes the availability of sufficient means of living. The third element 

refers to the gratification of sensual desires including sex and the 

reproduction of the human species. The fourth element creates the social 

system based on mutual trust and honesty for ensuring the fulfilment of  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

152 

 

basic needs of all members of society sharing the great social values. The 

health component provides the inevitable baseline for setting limits and 

boundaries on enjoying the freedom of social life and expanding its 

horizons.  It is a universal practice in the modern world to assess, ascertain, 

measure, and mitigate the impacts of almost all human activities from the 

health perspective before they are considered from other relevant 

perspectives. This world trend corroborates this need of taking health as a 

universal parameter for directing and controlling all human activities. 

Furthermore, this fundamental formular of life defines the institutional 

organization of society in terms of five important components pertaining to 

each element respectively: safety, existence, propagation, assurance, and 

sustainability. 

1.9.1. HUMAN NEEDS 

Accordingly, a new hierarchy of human needs comes to light in terms of 

this formula as given in the Table 5. It indicates the significance of safety 

for all people, appearing as the first need of life. It is well apparent from the 

behaviour of people and animals when confronted with a life-threatening 

incident. All naturally tend to protect their lives at any cost in such 

situations. It is after having a sense of safety people try to enjoy 

physiological needs of food, water, rest, sleep etc. This natural trend of 

motivation of behaviour is evident from the second position of 

physiological needs in this hierarchy. The third position of the sexual needs 

does not raise any issue as it immediately follows the physiological needs 

of individuals. Social needs play a vital role in the creation of a social 

system that ensure a satisfactory level of meeting these human needs for 

all the members of society.  
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Health 

needs 

Social needs

Sexual and 
reproductive needs

physiological needs

Safety needs

 

Table 5. Basic human needs stemming from the five great values 

  

1 Safety needs 

2 Physiological needs 
3 Sexual and reproductive needs 
4 Social needs 

5 Health needs 

 

In his theory of motivation Abraham Maslow introduced the popular and 

widely recognized hierarchy of five needs consisting of (1) physiological 

needs, (2) safety needs, (3) love and belongingness, (4) Esteem needs and 

(5) self-actualization needs (Maslow. 1970:35). Even though some of the 

above needs are found in the Maslow’s hierarchy of human needs, the 

order of them is different as Maslow considers that physiological needs 

come first and after meeting of them the safety needs appear in the 

motivation. He includes sexual needs in the category of physiological needs. 

Compared to Maslow’s explanation, the social theory of Buddhist five 

precepts suggests a different perception of human needs based on the 

above interpretation. However, according to these two hierarchies of 

human needs the fundamental dilemma is that what comes first ‘food’ or 

‘life’ in a critical moment of choice. 

 

 

 

 

 

 

Figure 1. Hierarchy of human needs 
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1.9.2. FUNCTIONAL PREREQUISITES OF SOCIETY 

The social system stemming from great social values has the following 

functional prerequisites for its establishment and sustainability (Table 6).  

Therefore, proper social life becomes impossible for people without 

fulfilling these functional prerequisites. As the maintenance of the order of 

society is concerned, there emerges an important requirement for adopting 

cultural norms, rules and regulations including civil and criminal laws for 

ensuring the meeting of those functional prerequisites. On the other hand, 

these functional prerequisites provide the fundamental framework for the 

development of both cultural and formal legal systems that regulate the 

behaviour of individuals, groups, and organizations. The five great social 

values function as the central value base for the social and moral 

Justification of such cultural and formal legal systems and as sources of 

their legitimacy. 

Table 6. Functional prerequisites of society 

  

1 Safety of life 

2 Availability and management of resources 
3 Regulation of sensual desires and reproduction 
4 Socialization for being honest and trustworthy members of 

society 
5 Healthy and vigilant population 

 

Furthermore, the five great social values reveal their social goals with 

reference to the functional prerequisites of social life of the people (Table 

7).  Being universal in the utilitarian sense these social goals provide ideal 

objectives for developing cultural and social systems that organize,  
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maintain, and regulate the behaviour of people and their organizations. 

Even the civil and criminal justice systems fall into such social systems in a 

broader sense.  These social goals are to be achieved by socially adopted 

means within the social system leaving no room for transgressing the 

major values and norms. 

Table 7. Social goals of the five great social values 

  

1 Ensuring the safety of life 
2 Ensuring the availability of resources for life 

3 Ensuring the peaceful gratification of sensual desires and the survival of 
the human species 

4 Ensuring the honest and trustworthy social functioning of people 

5 Ensuring the physical and mental well-being of people 

 

1.9.3. FUNDAMENTAL HUMAN RIGHTS 

These five major social goals can also be seen from the perspective of the 

fundamental rights of people and identify the five types of rights as 

mentioned below in the Table 8. It is interesting to find that right to life, 

right to ownership, and right to health identical to some degree to the 

similar rights adopted by the United Nations in the “Universal Declaration 

of Human Rights” in 1948 (UNESCO.1994, Morsink.1999). Even though the 

right to marriage and family is found in the same Declaration there is no 

direct reference to the sexual and reproductive rights of people. Those 

rights are covered by the right to privacy, marriage, and family in the 

Declaration. However, this social theory of the Buddhist five precepts 

directly refers to two important human rights; the right to sensual pleasure 

and reproduction, and the right to be treated in an honest and trustworthy 

manner.  
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Table 8. Fundamental human rights 

  

1 Right to long life 

2 Right to ownership of resources for living  
3 Right to sensual pleasure and reproduction 
4 Right to be treated in an honest and trustworthy 

manner. 
5 Right to health 

 

1.9.4. RIGHT TO LIFE 

As a fundamental right the right to life in this theory has a broad meaning 

of freedom of life. It refers to protection from all types of direct and indirect 

harm to body and life. The great social value of respect for life prevents not 

only physical violence but also symbolic violence against persons. Those 

who adhere to this value cannot produce and sell goods and services that 

affect the well-being of people. Even environmental pollution is prevented 

in the sense that it poses serious life threats depriving people of the right to 

life. 

1.9.5. RIGHT TO OWNERSHIP 

The right to ownership of resources for living is the right to have a 

legitimate means of living in the society. It is the capacity of meeting all 

physiological and other needs of life. As none is born with necessary 

resources, there is a natural right to find resources to fulfill the basic and 

other needs for living after birth. This right to means of living should be 

perceived in terms of different categories of people such as infants, young, 

adult, elderly, and all who depend on others for a variety of reasons and 

adopt appropriate means capable of looking after each of them. Not only 

employment, professional and vocational training but also care systems  
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such as family, social welfare, social security etc. fall into the purview of 

this human right. 

1.9.6. RIGHT TO SENSUAL PLEASURE 

Social recognition of the right to sensual pleasure including sexual 

gratification and reproduction is necessary to adopt legitimate means of 

satisfying them. Different cultures have adopted various means for this 

purpose. One of the universal functions of the marriage and family is the 

provision of legitimate means for the sexual satisfaction and reproduction 

of new members. A myriad of issues pertaining to these social institutions 

as well as value conflicts and legal issues pertaining to sexual relations 

seem to have deprived some people of this human right in the modern 

society. Sexual crimes in contemporary society need to be perceived with 

due attention to this right to sensual pleasure and related issues of 

respecting and protecting it. State interference in the right to sensual 

pleasure is well evident from civil and criminal laws and regulations 

adopted for different purposes with little respect for it. 

1.9.7. RIGHT TO BE TREATED IN HONESTY AND TRUST 

The right to be treated with honesty and trust needs to be conceptualized 

concerning to the unprecedented dependency on social organizations for 

meeting the basic and other social needs of people in modern society. The 

transition of society  from self-sufficient families, communities and nations 

to a society that highly depends on other families, communities, 

organizations, and nations on a global scale for the production, distribution 

and consumption of goods and services has made it a compulsory 

requirement for people to be treated in an honest and trustworthy manner 

as the recipients have no other means to personally checking the hygienic  
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and other qualities of goods and services than believing the brands and 

labels carrying some real or pseudo information on the contents of them. 

 When people produced goods and services for themselves in the self-

sufficient mode of the economy, they had direct empirical trust in whatever 

they produced or the service they enjoyed. But the alienation from the 

production of personal needs and confinement to mere consumption 

depending on national and multinational corporations impels consumers 

to trust the content of goods and services through the symbolic brands and 

labels and consumption. This is non-empirical indirect trust confined to 

brands and labels which may be true or false. As citizens are helpless in 

establishing direct trust in goods and services which they enjoy in the 

modern world, the state bears the sole responsibility of ensuring the trust 

of its citizens.  

Accordingly, it is on the presumption that the government has ensured the 

standard of productions by employing of its legitimate power; making the 

citizens believe in brands and labels knowing nothing about the real 

contents of products and services. The human right to be treated in honest 

and trustworthy manner emerges in this particular social context of the 

modern society referring to the state’s responsibility, citizens’ well-being, 

the standard of goods and services, and vigilant consumption. 

Even though the economic aspect of the right to be treated with honesty 

and trust is emphasized here, its purview is not confined to economic well-

being alone but extends to all social affairs involving trust and honesty for 

motivating human behaviour. Criminal breach of trust is found in all types 

of social transactions with a huge cost to the victims of them including the 

state. Even the democratic systems of governance are seriously affected by  
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the fraudulent practices and corruption in contemporary society. Health 

and medical systems, transportation systems, educational systems, 

entertainment and recreational systems, mass media, social media, 

communication, and postal systems runs on public trust in them.  People 

believe in them for obtaining their services. This unprecedent human 

dependency on trust in individuals, groups, organizations, governments, 

states, and international communities for meeting the needs of modern life 

emphasizes the indispensability of protecting the right to be treated with 

honesty and trustworthiness. 

1.9.8. RIGHT TO HEALTH 

The right to health refers to a healthy body and mind. According to the 

social theory of the five precepts this fundamental human right emerges in 

response to the adverse impacts of expanding social activities on the 

physiological and psychological health of persons. The historical evolution 

of civilizations and their diffusion is always praised for positive impacts on 

the development of health conditions, prevention of diseases, medical 

treatments and increasing life expectancy and quality. At the same time the 

modern development of civilization is vehemently criticized for its adverse 

impacts on the health and well-being of people. The increasing mortality 

and morbidity rates of persons suffering from communicable and non-

communicable diseases are always cited as indicators corroborating the 

magnitude of the seriousness of health hazards caused by the same 

development processes. As individuals remain helpless in front of these 

health hazards this human right to health makes it a responsibility of 

society and the state to ensure the protection of health. The purview of the 

right to health encompasses not only the protection from health hazards  
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but also, protection from all human activities that directly or indirectly 

affect the health and long life of people. 

These human rights delimit the power of the state and other social 

organizations while establishing a public responsibility for protecting 

them. The state obligation of respecting, protecting, and fulfilling human 

rights needs to be perceived from a comprehensive point of view for 

ensuring the fullest coverage of all aspects of them. These fundamental 

rights generate more and more human rights with the increasing 

complexity of modern society. For example, the right to possession of 

resources for living generates the right to work and leisure, the right to 

produce and consume, the right to invest and earn, the right to care, 

welfare, and social security etc. which ultimately make the resources 

available for living. The right to health extends to the right to preventive 

health provisions including the right to health education, right to 

vaccination, right to nutritious meals, right to a healthy environment, right 

to medication, right to select medical systems and right to humane 

treatment etc.  

1.10. LAW, CRIME, AND JUSTICE  

1.10.1. LAW 

The fundamental formula of social life suggests a five layered framework 

for the rational conceptualization and organization of the law, crime, and 

justice. Accordingly, the law of society falls into five types such as life-law, 

resource-law, pleasure-law, trust-law, and health-law. The life-law is 

intended to ensure the protection of people from all types of direct and 

indirect life threats posed by various individuals, groups, organizations, 

and the state. It is the protection of life that provides the fundamental  
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legitimacy for the life-law. Resource-law is predominantly economic law 

that ensures the economic well-being of the survival of people through the 

regulation of the production, distribution and consumption of goods and 

services. The economic law gains legitimacy from the indispensability of 

resources for living for all.  

Regulation of the gratification of sensual desires including sexual desires 

remains an important social need that provides legitimacy for the pleasure-

law. This law addresses the six sources of sensual pleasure as eye, mouth, 

nose, ear, body, and mind. Simply because these senses belong to an 

individual, he or she cannot be allowed to appease them causing harm on 

oneself or another. As the gratification of sensual desires has extreme ends 

of conflicts, addiction, and harmful dependence on certain sources of 

pleasure, the human right to pleasure needs to be protected and kept 

within an order of peace and healthy limits employing of the pleasure-law. 

 As explained, the genuine functioning of individuals, social organizations, 

institutions, and governments in the modern competitive society cannot be 

ensured unless the trust-law is adopted. As modern society runs on trust 

for meeting almost all the needs of people this legal instrument should be 

strong enough to regulate it successfully. Accordingly, the indispensability 

of trust and honesty for all social transactions provides legitimacy for all 

the trust-laws. The extraordinary expansion of social life in the modern 

world and consequent adverse impacts the on health of people ask for the 

health-law to ensure the physiological and psychological well-being of the 

people. The health-law gains fundamental legitimacy from the irreducible 

need of protecting the health of people. The interrelationships among these 

types of law are also important in understanding the functional significance 

of all laws.  
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1.10.2. CRIME 

The formula of social life makes an important contribution to the debate on 

the conceptualization and definition of crime. Crime is a concept that 

requires precise conceptualization for the purposes of the criminal justice 

system as well as the generation of scientific knowledge on it 

(Miller.2009:612). This formula invites an academic debate on the 

definition of crime based on the structuralist views of the five great social 

values of social life. As the moral aspect of crime is concerned, the debate 

on the moral panic of people caused by the violation of values can be taken 

back to the much more realistic experience of people concerning to the 

issues of survival addressed by the five great social values (Wright and 

Miller. 2005:1005). The natural right to survive as physical beings, the as 

human beings, as healthy beings and the social right to survive as social 

beings are found at the very bottom of the social life generated by these 

five great social values. It is the social system generated by the great values 

that ensure the individual and collective respect for these rights, 

protection, and fulfilment of these rights. Accordingly, any definition of 

crime needs to address the intentional violation of these survival rights and 

reciprocal responsibilities of members of society. Such an address reveals 

the significance of considering the natural, social, moral or cultural 

components for the conceptualization and definition of crime. 

1.10.3. JUSTICE 

The formula of social life has the potential of contributing to the 

conceptualization of criminal justice in modern society. The central role of 

the criminal justice system is to bring down the abstract criminal laws to 

concrete actions as required for the administration of justice, it must  
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function in terms of the conceptual and theoretical knowledge underlying 

criminal law. No gap should be remained between the two levels of 

abstract law and concrete action. Accordingly, the fundamental objectives 

of the five types of the law conceptualized in terms of the survival 

requirements of people should be realized utilizing the criminal justice 

system. Being the elementary structure of civilization and humanity, this 

formula of social life does not allow any reaction to crime to transgress its 

five great values and challenge the survival of offenders. Punishment of 

offenders needs to be conceptualized within the framework of this value 

system. Capital punishment, corporal punishments affecting the long life, 

deprivation of basic needs to the lethal extent, deprivation of sensual 

pleasure to the extent of losing psychological equilibrium of mind and, the 

opportunity for the propagation of a new generation, deprivation of health 

and medical needs to the extent affecting the healthy body, mind, and long 

life, cannot be considered as punitive sanctions according to the social 

theory of this formula of social life. Not only the punishment but also 

sentencing policies and minimum standards for the treatment of prisoners 

are required to be conceptualized in terms of this formula. 

2.0. SUMMARY 

The social theory underlying the five precepts of Buddhism reveals five 

great social values: respect for life, possession of resources for living, 

proper gratification of sensual pleasure and reproduction, trust and 

honesty, and healthy body and mindfulness respectively. It explains the 

structural relationship among these fundamental values which are 

conducive to the origin and organization of social life with universal 

functions of ensuring the survival of people as physical, human, social, and 

healthy and vigilant human beings. This social life has enabled people to  



KDU International Journal of Criminal Justice (KDUIJCJ) 

Volume 01 | Issue 01| July2022 

 

164 

 

overcome serious problems of natural life affecting their survival as well as 

the issues stemming from the expansion of social life itself. It is interesting 

to find a new perspective based on this explanation for developing the 

conceptual and theoretical understanding of human needs, human rights, 

social life, social order, law, crime, criminal justice, control, and prevention 

of crime. 
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